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This charge was filed by Fortune Amina L Aseme bo Esq of Sconomic & Financial Crime
Cormission (BFCC) on the 4 " day of July 2016. The defendant was charged under two

counis and they read as follows:

COUNT ONE @@“‘Aﬁ) =5

That you Bamuel Ovute trading unger ihe name and style of Obuegu & Sons Ent erprises

[&5)

Wig. on or about the 14" April 015 at Baugu within the Jurisdiction of the High Court of

Enugy Siate, issued a Fidelity Bank Ple. cheque No. 18261737 dated the 14/4/2015 with

the face value of (N914,380.00) Nine Hundred and Fourteen Thonsand Three Hundred

and Bighty Naira only, to Emmanuel Upwoke trading under the name and styte of Hmma
i

owoke & Sons, the said cheque when presented for payment within three montns was

Jishonouriad on the around of insufficient fund standing to the credit of the Account upou



which it was drawn and you thereby committed an offence contrary to section 1(1) (b) of
Cheaue (Offences) Act Cap D11 Laws of the Federation 2004 and

© fhe Dishonoured Cheque (Offences)

punishable un der Section 1{1) (b} (i) (ii) of the same Act.

That you Samuel Ovule trading under the name and s¢ yle of Obuegy & Sons Hnter prises
Nig. on or about the 17" April 2015 at Hnugn W Jithin the Jurisdiction of the High Court of
Enugy Siafe, issued a Fidelity Bank Ple. cheque No. 18261732 dated the 17/4/2015 wiih
the face vaiuw of (N915,690.00) Nine Hundred and Fifteen Thousand Six Hundred and
Ninety Naira only, t0 Pmmanuel Uswoke trading under the name and style of Emma
Ugwoke & Sons, the said cheque when presented for payment within three months was
dishonoured on the ground of insufficient fund standing to the credit of the Account upon
which it was drawn and you thereby ¢ ommitted an offence centrary to section 1(1) (b) of

the Dishonoured Cheque Offencesy Act Cap D11 Laws of the Federation 2004 and
! p

- purishable under section 1{1) (b} (i) (it} of the same Act.
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The defendant was arraigned on 28" of July 2016, the charge read to him and he pleaded
A -

not guilty to the tweo counts. Trial commenced on & of September 2016 with the

cvidence of the 1% witness for the complainant, Mrs. Uchenna Gloria Obiejesi, who

-~

cestified as the FW 1. She is a staff of Fidelity Bank Ple where the defendant mainizined a

bank account. She told this Court that her bank received cheques issued by the defendant
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that came through clearing and that the cheques were returned unpatd as the defendant’s

B EOL

aceount was not funded,

G 31)c i
She also told this Court that her bank obn%n the EFCC with the banking documents of

he defendant and that she made statement to EFCC explaining why the defendant’s

cheques were returned unpaid. The following documents were tendered through her:

. Fidelity Bank Plc letter to EFCC dated 08/03/2016; Exhibii A.

b. Account Mandate Form of the defendant with Fidelity ﬁan” Plc; Exhibit Al.

c. Defendant’s statement of account with Fidelity Bank Ple; Exhibit A2;

d. Fidelity Bank Plc certificate given pursuant to Section 84 of the Evidence Act
2011; Exhibit A3, and

e. The stalement Mrs. Uchenna Gloria Obiejesi, the PW1, made to EFCC on

14/06/2016; Exnibit B.

Under cross-cxamination, the PW1 explained that in accounting, a sum of money in
brackets is an indication of minus. She admitted that she is not a charted accountant but -

maintained that the account of the defendant was in debit on the days the cheques in issue

ir this case were presented for payment.

[aal ~nd = T 2 . 1 T '
The 2™ witness for the complainant, Mr. Emmanuel Ugwoke, testified as the PW2. He
does business in the name and style of Emm Ugwoke & Sons. He told this Court that the

fendant is his good friend; that he used to supply beer to the defendant and when he
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setls, he will oo him: thai the defendant issued him with two Fidelity Bank Ple cheques
" doted 147042015 and 17/04/2015 and when he went to cash the cheques, there was no

money in the defendant’s account. The two cheques were adinitted in evidence and

marked Bxhibis C &

“cheques, he claimed he had placed
that after the retum of the two chegues, the defendant paid him only N167 670.00 a
they continued with the business. He further stated that when the defendant was not forth
coming with paymenr, he engaged a lawyer who wrote petition to EFCC and that he also

¥

nmdc statement. The said petition to BFCC dated 19/01/2016 and his said statement were

admitted in evidence and marked Exhibits D & I respectively.

Under cross-examination, the PW2 maintained that though there is no “DARY or “DCR”
or “BOUNCED” indication on the cheques, the stamps on the cheques were proof that

they were presenied for payment. He also maintained that the money still outstanding is
in respect of the two cheques and not in respect of their other transactions. The witness -
stated that he entered into an agreement with the defendant on how he will pay the money
and eventually instituted a civil suit against him. The Certified True Copy of the Court

process was admitted in evidence and marked Exhibit F.

The next witness for the complainant, Mr. Tijani Kabe, testified as the PW3. He is a

Deputy Detective Superintendent with the EFCC. He told this Court that he and his team
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wvestioated the defendant on the allegation of issuance of dud cheques and cbtaining by
alse pretence. He also told this Court how they obtained statements from the PW2 and

H
i

e detendant: how they invesiigated the case by contacting the Corporate Aftairs
: Y 3

e

Commission and Fidelity Bank Ple. The slatement of the defendant to EFCC dated
94/02/2016 and the letter from the Corporate Affairs Commission dated 14/04/2016 were

adinitted in evidence and marked Hxhibits G & H respectively.

Under cross-examination, the PW3 admitted that he has po banking qualification and

experience but that he can inte rpr@t bank statement, He maintained that issuance of dud

cheque is an offence. He told this Court that they obtained the defendant’s statement of
account with Zenith Bank Ple but will not know why their lawyer did not include it in the
nroof of evidence. He admitted that though there are stamps on the unpaid cheques

showing that they were presented for payment, they were not marked “bounced”.

Then the last witness for the complainant, Miss Akanle Gbemisola, testified as the PW4.
She is also a staff of BFCC and she confirmed that the PW3 was in the team that
investigated the defendant and indeed did the questioning. She testified in line with the
evidence of the PW3. She stated that when they got and analysed Zenith Bank P

statement of account of the PW2, it showed that there were several payments made by the
defendant into the account before and afier the unpaid cheques were issued. She also
stated that their analysis showed that the cheques In issue were presented for payment,

passed through cle aring house and bounced. She further testified that their analysis

showed that the monie paid after the cheques in issue bounced were meant for the
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. subsequent goods the defendant coilec

+

Uected from the PW2. The following documents were

]

[ N 1A .
tendered through the wiiness:

i Zenith Bank Pl letier to EFCC dated 22/03/2016; Exiubit L

anlication for account opening for Emma Ugwoke & Sons

Enterprises; Exhibit J1 and

7917 for BEmma Ugwcke & Sons

D

iii. Statement of Account No 10133

Enterprises; ;‘Exhi. it 12
Under cross examination, this witness also agreed she has no banking experience but that
she knows from her investigation experience when a cheque bounces. She also concedsd
that the cheques were not magked “DAR” or “DCR” or “BOUNCED” but that they were
stamped. The prosecution closed its case affer the evidence of the PW4 and the defendant
filed application on ﬁ@ case to answer which was dismissed and the case adjourned for

defence.

The d.efence commence on 18/07/2017 and coniinued on 17/10/2017 with the evidence of
the defendant who testified as the DWI1. The DW1 confirmed that he did business of
drinks with the PW2 in 2014 and 2015; that it was in 2015 that they introduced his

ssuing post-dated cheques to the PW2 and a working agreement. The Debt Settlement
Agreement dated 05/11/2015 was admitted in evidence and marked Exhibit K. He

testified that business was not moving and he had to approach his bank and an overdraft

was approved for him.




£ Opyerdraft Facility for W1,500,000.00 in favour of
he defendant and dated 06/03/2015 was demitted in evidence and marked Exhibit L. He
testified that after he secured the overdraft, his transaction wiih the PW?2 started moving
1

until the month of April 2015 when his account officer informed him that the overt draft

facility will drop tnio his account on 1% of the month. That by then, the PW2 had his

cheques and he (the defendant) told him (the PW2) not to present the cheques until his

-

surprise, the PW2 preseatec the cheques before the said

oz

acopunt was credited. That to his

r

21% of April 2015 and his account officer called his attention and he immediately
contacted the PW2 who claimed that it was his sales girl that presented the cheques and

accepted 1o pay the bank charges

The DW1 further testified that when the overdrafl dropped into his account on the said
4 L = e Sl i-
21% of April 2015, he ansferred the N1,500,000.00 into the account of the PW?2 and the

PW? confirmed that he received alert to that offect, He further testified that after about
four .days he paid additional N6OO, 000.00 into the account of the PW2; that these two
payments were more than the value of the two cheques now in issue as there were new
supplies made to him by the PW?2 via small van. [t is the further evidence of the DW1
that in May 2015 his account officer told him that they have instruction not to give
gverdraft, which he referred to as TOD, again to cusiomers and with the development he
was unable to continue buying from the PW2. That he explained his predicament 0 the

PW2 and he threatened to senience him (o prison.
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The witness told this Court that the PW2 followed ti‘aeltha‘em up with a petition to EFCC
wheie he was shown about five cheques amounting to N5,000,000.00 and he told the
officers at EFCC that what is oufstanding in his transaction with the PW2 was N1.6
Mitlion. He tesiified that the officers at BFCC insicted that he must pay for the entire

cheques as he failed to cotlect back some of his cheques after making payments. This

|

threaf, he said, necessitaied his engaging a lawyer who applied to Court for the

enforcement of his fundamental right which was granted.

The witness confirmed that the PW2 instituted a civil suit claiming the outstanding
balance of N1.6 Million and that consent Judgment was entered in the suit. The CTC of

the consent Judgment in Suit No CME/401/2016 and the Terms of Settlement were

admitted in evidence and marked Exhibits M & M1 respectively. It is also the evidenc
of the witness that while they were still at the Magistrate Cowt, EFCC officers called to

inform him that they will be charging him to court on a Monday and when he called the

PW2 to know why, he informed him that EFCC officers said that nobody takes them to

Under cross-examination, the witness insisted that what he was sh@wn at o é((fg ffice
were five cheques. He maintained that he issued post-dated cheques as he was collecting

goods {rom the PW2. He denied that the cheques in issue bounced as all that his account

133

officer did was to return the cheques without marking them “bounced” as his account

officer knew that his overdraft will be due in few days. He also told this Court that he

issued about 50 to 70 cheques o the PW2 in a business relationship that involved more

2
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- than N300,000,000.00. He stated that it was after entering into agreement with the PW2

- that he started issuing cheques fo him as he took supply of goods from the PW2.

The DW1 was the only witness for the defendant and the case was adjourned for
sdortion of firal written addresses which was done on 20/02/2018. The final written

I

address of the defendant is dated 22/01/2018 and fled on the same date while that of the

w

complainant is date 30/01/2018 and filed on 31/01/2015. On the 8" of February 2018, the

defendani (iled a reply on points of law. It is dated 5/{}’7/201a

Counsel for the defendant, Chuma Oguejiofor Esq, in his wrt! rten address noted that the
facts of the case already rests in the bosom of the court and proceeded 1o reproduce the
two count charges and set out the ingredients of the offence that the prosecution must
prove to secure conviction under Section [{1) (b) ol the Dishonoured Chegue (Offences)
Act Cap. D11, Laws of the Federation 2@{}.4. Counsel then raised a sole issue for
determination to wit: “whether the prosecution has proved ifs case agarinst the accused
person beyond re nSfmaL-Io doubt as to secure his conviction as charged.” Counsel argued
that the prosecution is under a legal obligation to prove the ingredients of the offenc

charged, citing wcw/wzrfﬂiuw v. DPP (1935) AC 462. Counsel argued further that the
chegues in issue (Bxhibits C & C1) were not presented for payment within the time
regime presceibed by law; that they were presented for payment on 14/4/2015 and

17/4/2015 respectively which are the dates on the face of the instruments.

9 - %ﬁ/&/@@ﬁ




U oig also the further aroument of counsel for the defendant that the language of the

FLo Qi

relevant law is that the cheques have to be presented for encashment “not later than 3
monihs after the date of the cheque”. Counsel then submitted that it means the cheques

ought not to have besn presented on the dates on the face of the instruments but aiter the

dates which, according to counsel, cught to have been on 15/4/2015 and 18/4/2015

respectively.

‘Counsel conceded that cheques can be pres ﬁed for payment on the day of issue but
submitted that for the purpose of complance with the provisions of the Dishonoured
Cheaue (Offences) Act “the instrument must not be presented for payment on the same
date exfacie the same but as from the next date”. Counsel referred to and retied on Tukur
v. Governmeni of Gongola State (1989) 4 NWLR (Pt. 117) 517 as authority that the
maker of any law be it constitutional or otherwise does not use any word in vain. Counsel
also cited Fdozie O. Aroh v. Odedo & Ors, Suit No. CA/E/EPT/01/2011 (an unreported
judgment of the Court of Appeal, Enugu Division) where the use of the word “atler”

Section 134(1) of the Electoral Act 2010 was interpreted.

it is also the contention of counsel for the defendant that there is a statufory defence to an
offence under Section 1 of the Dishonoured Cheque (Offences) Act. He referred this
Couwrt to Section 1{3) of the Act which he reproduced. Counsel referred to evidence of the
defendant on how he started the business relationship with the PW2 up to when he started
issuing cheques to the PW2 as security for the supply of goods to him by the PWZ2.

Counsel also referred to evidence of the defendant on his arrangement with Fidelity Bank

1o



Pic for temporal overdraft facs Hities (TOD). Counsel nated that the defendant iestilie d
that when it became obvious that there will be a delay in the dropping of the overdrail
acitity of Aptil 2015, he snformed the PW2 to wait for few days after 17/04/2015 be fore

L 17/04/2015.

;.u

presenting the cheques but the PW?2 went on to present the cheques on

Further, the attenttion of this Court was drawn to the fact that the defendant testified that
the said overdraft facility dropped on the 21/04/2015 and the same day he transterred the
N1,500,000.00 facility to the PW2. Reference was made (o Exhibit AZ, Fidelity Bank Ple
statement of account of the defendant, particularly the entries of 21/04/2015. Also,
counsel referred to the evidence of the defendant to the effect that 4 days after
transferring the said N1,500,600.00 to the PW2 he paid additional N6UO, 600.00 to the
PW?2 and the total of the two payments is higher in value than the total value of the
cheques now in 1ssue. Finally on this, counsel 1‘6'&31‘1’6:5 to the evidence of the defendant
on how Fidelity Bank Plc stopped the overdraft facility and the reactions of the PW2
which culminated to his reporting the matter 0 the BFCC, instituting a civil action at the

Magistrate Court and, lastly, this present case.

Counsel then submitted that from e evidence of the defendant, he had made
arrangement by which Exhibits € and Clwere to be honoured had the complainant beer
patient for some days before presenting the cheques for payment. Counsel further

submitted that:

3 1%@
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tpgether the arran gement for a TOD facility from his hank so as o raise

fnd and louidate the debl roprese ented on the face of Exhibits C and Cl, the
3 L d 1 . 1 1.
nocused person nad reast onable ground to believe hatl ihe cheques would be

hanoured on presentation and in fact they had been honoured between 21/4/2015

and 27/4/20157

Counse! then urged this Court to hold that the explanations proffered by the accused
person in his deferice suffice to exonerate him from criminal responsibility with regard to

the alieged offence. This Lourt was then urged to discharge and acquit the defendant.

On his part, counsel for the compiainant, Foriune Amina 1. Asemebo Esq, In the
prosecution’s fmnal writteﬁ address reproduced the two counts and after a brief
introduction, listed the exhibits tendered in this trial. Counsel also raised one issued for
determination to wit: “whether the prosecution has proved the ingredients of the offence

of issuance of dud cheque against the defendant?” Counsel conceded that in criminal

trial. the burden of proof is always on the prosecution in proving beyond reasonable

doubt the guilt of the accused, citing Awostka v. State (2010) 9 NWLR (PL. 1198)49 @

52 that the proof will entail proving all the ingredients of the particular offence, citing

Olodorun v. The State (2010} 15 NWLR (Pt 1217) 490 w499,

Counsel listed the three Ingredients of the alleged offence as follows:

_ \3‘% /Q[g

a. “That the accused person obiained credit by himselD

-
™




)
e

hat the cheque was presented within three mon ths of the

c. That on presentetion, the cheque was dishonoured on

groun that there was no sutficie: t funds or insutficient
funds standing o the credit of the drawer of the cheque

‘n the bank on which the cheque was drawn’.

Counsel cited Abeke v. State (2007) 9 NWLR (Pt. 1040) 411 and submitted that Exhibits
O and C1 demonsirate the fact that the accused person obtained credit for himself.

Quoting Oguntade JSC in Abele v. Stole (supra) counse! submitted that a cheque serves

two purposes: decumentation of the particular ¢ transaction and as a medium of paymen
Counsel then concluded that there is no doubt that the defendant owed the PW2 refersing
also to the Debt Settlement Agreement (Exhibit F) executed by the defendant and the
W2

Connsel then further submitted that the cheques were presented for payment within three
months, relying on Exhibits A, At and A2 and this Court was urged to so hold. On the
third ingredient, counsel referred to Exhidiis Al and B B (statements of account) which

passed through clearing and were dishonoured on ground of

x

show that the cheques
insufficient fund standing to the credit of the defendant’s account. Counsel also referred
to the evidence of the PW1, the Fidelity Bank Plc staff who testified that the cheques

were returned due to insufficient fund in the defendant’s account; that the account was in

[
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Counsel then torned to deal with fhe case of the defence. He noted that the defendant in
his defence maintained that he bas paid the PW2 the sums in the cheques. Counsel went
on to reproduce the evidence of the defendant incloding his evidence under Cross-

evamination and submitted that his evidence is coutradictory. Counsel pointed out that

the claim by tne defenidant that the Debt Settlement Agreement was signed before he
issued the chegues is false and that the falsehood has destroyed the foundation of his
evidence. Counsel argued that the implication is that the defendant has no defence to the
charge as “he was merely cooking up stories even against documentary evidence”.

Arguing further, counsel urged this Court not 1o ascribe credit or Value to the evidence of
the DW1 as it is self-serving. Counsel noted that a witness who tenders a document and
proceeds to give on oath evidence contradicting his document does not deserve to be
regarded as & truthful witness; that the Debt Settlement Agreement cannot be the

foundation of the contract, rather it was wuilt on the cheques after the cheques were

dishonoured.

216
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Counsel then submitted that the evidence of the prosecution overwhelmingly covered the
field, referring to the evidence of the PW2. He urged this Court to see it as an absurdity
for the defendant to claim he has paid the sums on the cheques and also made claims of
not retrieving the cheques. Counsel then described the evidence of the defendant as
“inoredible and an insult to the intelligence of an average persont”. This Court was then

called upon to resort to the cvidence of the PW3 and the PW4, the investigating peoiice

14
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/ officers as it can be deduced from the evidence of the PW3 that the payment made on 21

of April 2015 was for the other goods and not for the cheques in issue. He argued that
this piece of evidence was corroborated by evidence of the PW4 who testified that they
found out that the monies the defendant paid after the cheques were issued were for
subsecuent goods he collected from the PW2 and since the PW4 was not cross-examined
on this finding, it is an admission in law and facts admiiied need no further proof, citing
Qlatejuy. Comm., L. & H., Kwara State (2010) 14 NWLR (Pt. 1213) 287 (@ 305.

Then on the computation of time, counsel submitted that the submissions of counsel forl
the defendant that the dates on the cheques are o be excluded 1s absurd and runs contrary
to the spirit and letters of the law. Counsel argued that the simple way to calculate time 1s
by using the corresponding date, and that the corresponding date fo 14/04/2015 was

14/4/2015 which therefore includes the due date, citing Niger Insurance Co. Lid v.

Merchant Bank Ltd (1996} 2 NWLR (Pt 430) 370. Counsel then posed a question
whether an appeal will be rendered incompetent because the appellant filed the notice of

appeal on the same day judgment was delivered. He answered in the negative and

submitted as follows:
“The word “not later than three months after the date of the cheque’ as used in the

Dishenoured Cheque (Offences) Act does not exclude the due date. Where the

expression “not later than” is used in an Act, the stipulated date is included.”

i5




/ Counse! then submitted that it is therefore not correct in law to hold that the due date on

the checue is excluded, citing Abeke v. State (supra). Counsel noted i that assuming but
/ not conceding that the position of counsel for the defendant is correct, both cheques
cannot be caught up by the computation of time; that the cheque of 14/04/2015 would

survive as both cheques passed through » clearing house on the 1 //04/’)@"’ 5 and returned

unpaid on the 20/04/2015.

Finally, counsel submitted that criminal and civil 1 itigation can run concurrently and that

rﬁ

Bxhibits M and M1 (Certified True Copy of the Magistrate Court Judgment and Terms of
Settlemnent) canuot vitiate the present criminel proceeding, citing Federal Republic of
Nigeria v. Vijay Labvani (2013) LPELR-20376 (CA). This Court was then urged to hold

that the prosecution has proved her case beyond reasonable doubt against the defendant

d consequently to conviet him

The defendant through his counsel filed a reply on points on law on 08/02/2018. it is
dated 05/02/2018. Counse! for the defendant, in the said reply, emphasised on the
submission of counsel for the prosecution that there is contradiction in the evidence of

ths defendant. Counsel lC rocuced part of the defendant’s evidence in his reply on points
of law. The said evidence is before this Court and will be considered in the determination
of this case. | therefore do not see how it is an issue of law deserving to be contained in a
veply brief, as it were. Counsel however submitted that contradiction must be material for
the court to consider the witness and his testimony unreliable citing Esangbedo v. The

Staie (1989) 7 SC (Pt 1) 36,

1=
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Also, it 1s the view of this Coust that the further argument, in the reply on points of law,
that the defendant issued the cheques upon reasonable grounds and in the belief that they
would be honoured if presented is not an issue of law and will be discountenanced. The
same will apply to the submission on why the cheques were returned unpaid; the

submission on the contents of Exhibit D ie. the PW2’s Petition to EFCC and the

submission on the cvidence of the PW3. All wili be discountenanced.

Finally, counsel submitted that the evidence of the PW4 that “we also found out that the
monies he paid (accused) after the cheques were issued were for the subsequent goods he
collected from Eminanuel Ugwoke” is hearsay and deserving of no probative value eiting
Fioftor (2001) 4 SC (PrJD) 1 () 7-8. Counsel then again urged this Court to discharge and

acquit the defendant.

1 have carefully gone through the evidence of all the witnesses that testified in this trial. I
have pdn"}s&ﬂ\lllgiy scrutinized the exhibits tendered. Also, I have had a defailed reading
of the written addresses of counsel, including the reply on points of law and by way of

adumbration. T will start with noting that this is a case with lots of valuable decumentary

evidence. It is the view of this Court that a proper reading; a prover interrogation of the
documentary evidence will assist greatly and immensely in the determination of this case.

I sex this becausge both counsel, when it did not sooth their case, deliberately, in my view,

to give a proper reading of the documeniary evidence before this Court. For

)
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he cheques in issue M this case are clear on when they were

sranc Ao H"_,\'”LJ‘!,'D 8\_ CHLJ Ci th

_presents {for payment. The back of the two imstruments | a9 the stamp of Zenith Bank Plc
with the date they were pr esented mechanically affixed. The date of nresentation of the
two chegques for paymeil is 17/04/2015. A proper reading of these insfruments Would
expose the Tolly and unhelpiulness of the argt ment and subniissions of counsel for the
defondant on fime compuiatl ion. A proper reading of these instruinents would rather
show, as counsel tor the pr cution righily pointed out, that assuming but not conceding
ihat the date on the face of cach instrument is to be excluded in computing tine, that only
o

one of the instruments, the one dated 17/04/2015, 1.8, Fxhibit C1, will be affected. It

=

means that the ae efendant, mutaiis mutandis, can be convicted on Eachibit C

The argument of counse el for the defendant is that for he purpose of litigating under the

Dishonoured Cheque (Offences) Act, | the cheque oughl not 0 be presented for payment
on the date of issue ie. the date f‘m- he face of the cheque but at least a day after. He
referred to the provision of 5¢ ction 1(1) (b) of the D shonoured Chegue (OF fences) Act
which provides that the cheaue has to be presénted for payment not later than 3 months
fror the date of the cheque. He relied on Tulkur v. Government of Gongola Stale (supra)

;

and particularly Zdozie 0. Aroh v, Odedo & Ors (supra) on how the word “after” is

interpreted when v sed in a statute.
1 find iflogicality in this argurient as ihe whole essence of issuing and accepting a cheﬂue

is that it will b hOizUUied on presentation on the affixed date. If parliament had intended

otherwise, it would have done 50 in plain and clear language. For instance, the life span

18



2 cheque is 6 months but for the purpose of compliance with the provisions of the

Nishonoured Chegue (Offences) Act, pariiament provided in plain and clear language
that the cheque must be presented for payment not later than three months after the date

of issue. T have read the Certified True Copy of the J udgment in £dozie O. Arohv. Odedo

& Ors (supra). The cannon of inter pretation in that case is the mischief rule. It is obvious
that it is the mischief in Section 132 of the Elec . a1 Act 2007 that parliament corrected
by replacing the words “from the date
2010, Counsel conceded that the holder of a cheque is iegally entitled to present it for
payment on the date of issue. i is therefore the view of this Court that if parliament had
intended otherwise for the purpose of the Dishongured Cheque (Offences) Act, it would

have done so in plain and clear language.

What is more, this Coust in the cause of trial of this case delivered a considered ruling on
this issue of time computation; that was when I refused the application for no case 10
answer made on behalf of the defendant at the close of the case for the prosecution, and 1
have no reasan whatsoever to want to differ now. 1 therefore abide by that ruling

Counsel for the defendant has another ground for urging this Court to discharge and
acquit the defendant. The ground is hunge ed on Section 1(3) of the Dishonoured Cheque

(Offences) Act. It reads as follows:

ot
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« 4y person shail not be puilty of an of ceopce under this section i£ he proves to the
satistaction of the covrt that when he tssued that cheque he had reasonable g grounds
for believing, and did believe in fact, that it would be vonoured if presented for

)

payment with in the period specified in subsection (1) of this section.
he defendant devoted five pages of his final written address arguing this
oround. Curiously, counsel for the prosecution did not consider this ground worthy of a
mere mention 1o his final wriiten address of sbout 10 pages. Mcanwhile this ground 18
very fundamenia in the determination 01 this case. This, in the view of this LOUJ’[ is not
oood advocacy. I will leave it at that and now turn to the evidence before this Coust 10
determine if the defendant, as argued by his counsel, is entitled to take benefit of this sub-

I i

section.

Defore 1 do that, let me say, evel f it is in passing, that I agree with counsel for the
defendant that contradiction in the evidence of a witness must be material for the court to
consider the witness and his testimony unreliable. Counsel for the prosecution made
heavy weather over the issue of whether the cheques in issue, Bxhibits C and C1 were
issued before Bxhibit i, the Debt Seitlement Agreemernt, OF the other way round. The
 defendant, unaer cross-examination testified that it was ofter the agreement thal he
started issuing post-dated cheques. This obviously is a false claim as the 5™ of November

7015 date on Bxhibit K is later in time than the 14 of April 2015 and 17" of April 2015

P

dates on xnoits " and C1 respectively.
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Counsel for ihe prosecution considered this false claim a contradiction that is

3

fundamental; that the contradiction has destroyed and collapsed the evidence of the

defendant. This Court was therefore urged not io ascribe credit or value to the wiue

evidence of the defendant as he is not a truthful! witness.

I however do not think that a mix-up as to which of two documents was issued first 13 50
fundamental as to make this Court attached no weight to the entire evidence of the de-
fendant particularly when the two or, in this case, three documents are before this Court.
This Court also does not see this as a real issue of contradiction and if it is, I consider it
more as a minor discrepancy. In Wankey v. State (1993) LPELR-3470(SC) it was hel

that "minor contradictions in the evidence of the prosecution witnesses cannot be fatal to

the case of the presecution”. This is even more so here that we are considering the evi-

dence of the defendant.

2 efs

Now, back to the defence provided under Sbcamn 1(3) of the Dishonoured Cheque (Of-
'fence;s} Act, T shall start with an interrogation of some of the exhibits tendered during tri-
al. The first is Bxhibit L, the Fidelity Bank Ple letter of offer of N1,500,000.00 overdraft
facility to the defendant. This {acility started in January 2015 and was subsisting in April
2015 when the chegues in issue were due for payment. A close look at the entries n Ex-
hibit A2, Fidelity Bank Ple statement of account of the defendant will reveal that though
that account was mostly in debit, the defendant was able to make payments to the PWZ.

The PW1, Mrs. Uchenna Gloria Obiejesi, a staff of Fidelity Bank Plc, in her evidence be-
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e

’ ihe sum of money ‘1 an account 18 i brackets, it is ail

3] 1 that wi hen

fore this Cowrt €X;
hibit A2, the defendant’s Fidelity

indication t hat the ac count 18 10 the debit. 2o from REM
count wag debit on the 2 ¢ of April 2015 yet he paid 922,680.00 t0 the

04/2015 when he epaid! 41914,380.00 10 the PWZ.

1t toid this Court that {hese was a shight delay in the droppmng ol £ the facility
or the sums in the cheques in 18SUe and he asked the

L

ad Mﬂliﬂ(,d to Uise i pE }"1 2

he had
pot chal-

PW2 to tarry in the presenia afl on of the cheques. This piece of evidence was

lenced under ¢ t@S“—wanmuun Also, there s evidence that when the £acility drol ed,
faic]

in debit, the defendant iransferred the

11/04/2015 with his account gtiil

sup of N1,500 000.00 1o the PW2 and N660,000.00 on 37/04/2015.

;.:

qfﬂ& UJ.LA ly ]

From the evident e before this Coutt, pal cularly Bxhibit 1, it is evident fhat the defend-
ant made prioy arrangement Wi iih Fidelity Bank Plc to ensure that {he cheques he igsued o
the PW2 including Rxhibits C and €1, the cheques i1 issue in this case, were honoured
“ hged for Exhibit L, the defendant had

] therelore hold that hwuw arran

on 'p.-::esentation
s he issued to the

»

believe was made manifest wher

reasonanie orounds for peligving, & and did heligve in fact, that the cheaue
D k] il

P2 would be honoured € p‘;'asented for payment. This
on 21/04/2015 and 27/04/2015 the defendant paid 2 total sum of N2,100,000.00 to th

P2, a sum higher fhan the total value of Bxhibits C and Cl.




A}.so, {here is unchallenged evidence by the PW4, Miss Akanie Ghemisola, a staff of
i the offect that the entries in the Zenith Bank Plc statement of account of the
P2 (Exhibit 32} show tha.*t. seversl payments were made by the defendant into the ac-
count before and afier the presentation of the cheques in issue. T his piece of evidence
wag corrohorated by evidence of the defendant that he issued between 50 to 70 cheques

‘n the business iransactions between him and the PW2 which amocunted to over

N300,000,000.00.

What is more, there is yet unchallenged evidence of the defendant that the overdraft facil-
ity was stopped by Fidelity Bank Plc in May 2015 and that explains the pendency of the
outstanding sum of about N1.6 Million that resulted in the Debt Settlement Agreement,
Exhibit L the Terms of Settlement, Exhibit M1 and the Consent Judgment, Bxhibit M.
From my proper interrogation of the exhibits tendered in this trial and my evahaaﬁon of
the testimonies of the witnesses that testified it does not seem to this Court that this case
comes within the contemplation and gpirit of the Dishonoured Cheque (Offences} Act
Cap.D11, Laws of the Federation 2004. The express swrovisions of the law and more par-

ticutarly its spirit is clear on the point that it is not an instrument of ambush. It should not

be used as a trap to catch a pariner in business at the slightest default.

?{/S/%

YWhat is more, it i3 very obvious from the evidence before this Court that the challenge
the defendant had and s still has in ¢ th W2
the defendant had and maybe still has in paying the Ouis*t’mumg sum due to the PW2

arose from the cancellation of the overdraft facility granted to him by Fidelity Bank Plc,

23



A act that oceurred independently of the exercise of his will, In Abeke v. the Stare (su-

pra) relied upon by coun el for the prosecution, Niki Tobi, J.8.L. C. noted thus:

“T entirely agree with the appellant that to convict on the above subsection, the
pi‘osecuti@n;;nusi srove that the accused hm mens rea and actus reus. Put in com-
mon simple paglance, mens rea means a guilty mind. And gcfus reus means 4
gnilty act. In cases of strict liability, mens rea comes before actis reus. In other
words, the accused d veim‘ the guilty mind before gullty act. Put in anoﬂler lan-
guage, the guilty mind instigates the guilty act or flows into the guilty act. The pe-
riod of tine between the two cannot be determined in vacuo buf in relation to the
g1l

factual situation in each case dictated by the state of criminality of the accused at

the material time.”

This certainly is the case in this instant charge where the prosecution has not proved the
mens rea Tequired to secure conviction. From fhe volume and frequency of payments
made by the defendant to the ‘DW 9 as can be seen in the entries in the defendant’s Fideli-
ty Bank Plc statement of account, Yxhibt A2 and the entries in the Zenith Bank Ple
statement of account of the PW2’s, Exhibit J2, the Dabt Gettlement Agreement, Exhibit K

and narticularly the Petition to the EFCC, B <hibit D which is the forerunner to this case

v if the overdraft facility was not cancelled.

o

may not have been necessar




[ therefore agree with counsel for the defendant that the explanations proffered by the de-
fendant in his defence before this Court suffice to exonerate him from criminal responsi-

bility with regard to the offence of 1ssuing dishonoured cheques ( Exhibits C and Cl} and

[ 50 hold. Accordingly, the defendant is hereby discharged and acquitted.

K. L OKPE

(JUDGE

25/04/2018 . - <:i:[]§2§§22§§AA\.jf§; [
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Fortune Amina k. Asemebo Esq for the Complamant
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