INTHE HIGH COURT OF JusTicE
QYO STATE OF NIGERIA
INTHE IBADAN JUDICIAL DIVISION
HOLDEN AT IBADAN

PLEORE THE HONOURABLE JUST D
- , - JUSTICE MASHU Y GL:
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————
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FEDERAL REPUBLIC OF NIGERIA .|
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Defendant is present.

Q. A. Owoiunni for Prosecution.

Saheed Oy ebisi for fheﬁ)efendom.
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1 |

A secming, (and to all infent and purpose) civil fransaction for

ihe purchase of lonq‘ was inifialed by the complainant (i.e. PW1) in

Ociol_aﬂer, 2015, The PW1 who got to know albout the plols of land

for sale b/ the defendant through a land agent, contacied the
defendan. through a telephone call and requested lo purlchose two
plots of lcd from him. When the two of them laler mef, an oral
agreemer i was recé:hed for Ihe purchase of two plots of land by Ihe
Complain .nl Iromt ihe defendant., The PWI1 paid a sum ol

152,500,000 00 (Two iMilIion, Five Hundred Thousand Naira) as inilial
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living a balance of the sum of
#11,100,000.00. The payment of the initial sum was made by the PW1

alter the dufendant took him to his house and showed him his

(defendant’y) title documenls and the layout of about 17 plols of

deposit to the defendant,

land belong¢ ing to him that are for sale at lle Tuniun, Ibadan. Each
plol of lanc was offered for sale 1o the Complainant at the rate of
One Milion Eight Hundred Thousand Naira (M]1,800,000.00). The ,
Defendant iook the Complainani to the land in gquesiion at lle- T
luntun and Ihe Complainant opted for plois 14 and 15. Despite the
payment o' the advanced sum of MN2.5M, the defendant insistec
that the PY/1 must pay the balance of »1,100,000.00 before any
agreement in respect of the sale could be entered into

. In January,

2016, the PWI1 fransfered a sum of &1,100,000.00 .into the.

defendan!’; account being the balance of the N3.6M earlier

agreed upon. From the totality of the evidence led in this case,

there appe ars to be no dispute beiweeh the prosecution and ihe
defence o1 the above stated facts.

Howeer, the Complainant and the Defendant starled having
problems after the full payment of the contractual sum. According
to the pro.ecution, the defendant failed/refused to enter into the
requisite acreement with the PW1 for the sale of the land nor could
he deliver the land to the PW1. The Complginant reported this
malter to 11e operalives of the EFCC when the defendant failed to
pay back 15 him a balance of 2,500,000.00 after refundiné a sum of

1,100,00000 out of the «MN3,5800,000.00 collected from him.
On 2 71 of December, 2016, the Economic and nn(\/qunj)(
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crime  Coramission Information against the

fled a Criminal
Defendant. The charge reads:-

"STATE NENT OF OrFENCE

Obtaining money under false pretence contrary to

Sectlicn 1(2) of the Advance Fee Fraud and other

Fraud Related Oifences Act, 2006 and punishable .
undet Section 1 (3) of the same Acl. o

PARTICIULARS OF OFFENCE

That y »u, Olajide Dele Oyegbami on or about the 10
of Nosember, 2016 at Ibadan within the Ibacdan

Judic ] Division of the Honourable Court, with intenl!
to de ‘raud, oblained the sum of Two Million and Five
Hund-ed Thousand Naira (M2,500,000.00) only from
one | gbeyemi Akinropo Enitan by falsely pretending
that i was the cost or price of two plots of land situale,
lying and being at lle-Tuntun, behind DSS Esjate, Off
Elent sonso Road, Ido Local Governmeni Area, which

you purparted to have sold 1o him."

Al the frial of this case, the prosecution cajled three wiinesses.
They are the Complainant as PW1 and iwo other witnesses who are

officials of the Economic and Crimes Commijssion. | will make

ieferencet to the evidence of these witnesses when necessary in the

course of his Judgment. The Frosecuiion caseis aplly siale

=g in e

ihird to the last page of the Final Written Address of the Learnedi

Counsel fc 1 the Prosecution. (He neithar paged nor number 1 AT
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paragraphs of his address). He said:

'The ci.x of the Prosecution case is that the Defendant

is not wnly thal he sold the land 1o anolher person, he
also h-id no tand to sell at the fime he accepled lo sell
the pl-:ts of land (i.e.) Plots 14 and 15 situale and .being

al Ab:asa Village, lle-Tunfun Areq, ldo Local Government

Off Ele-nusonso Road, Ibadan, Oyo State fo PW1, Bolh PW2

and F V3 maintained that at ihe end of invesligation Ihey
discorered that the Defendanl has no land {o sell when
he transacied with PwY "

There 15 no doubt thatl the above quoled paragraih of the
Final Writlen Address of the Learned Counsel for the Prosecution
represents 1ot only the crux of the Prosecution case against Ihe
defendant aut also the foundation upon which the enlire evidence

led by the ‘rosecution was built and basically lhe facts being relied

upon lo sccure the conviction of the defendani.

The Learnecl
Counsel for

the prosecution graciously ciled the coie of-

ONWUIDIK: VS. F.R.N. (2004) 10 NWLR (PT. 988) 382 in his Final Wiitten : ¥
Address. in thal case, the Supreme Courl identified the essential

elements of the offence of obtaining money by false pretence to

be;-

“{a) hatlthereis a pretence

(b) hat the pretence emanaited from the accused person;
(c) “hatit was false;

(d) ihat the accused knew of its falsity or did not believe
nits truth;
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(@) 1 atthere was anintention 1o detiaud:

() W atihe thing is capable of being stolen

(9) W3t the accused person induced the owner
irierestin the properly.”

The pcition of the law however is thal in all criminal cases, tho

onus of establishing all the ingredients of an alleged olfence or
\ offences lie on the prosecution.

It mus! be stated also that no onus
s placed by law on the accused peison 1o proof his innocence. The

implication of the above is that, the onus of proof res! square

ly on
ihe prosecuiion and will not shift 1o the accused person. In addition,
~‘ the Evidenca Act 2011; by s Provision in Sechon 135(1) requires that

the prosec AHion must establish the quill of the accused beyond
reasonable doubt.

See:

AKHIN IEN VS. THE STATE (1987) NWLR (PT. 52) 598

] ' The L:2amed Counsel for the piosecution, Dr. B. Ubi has

! identitied 1l 2 lone issue for the determinalion of this case to be:- S
"Vhether the Proseculion has proved the essential

| =lements/ingredients of these offences”.

I mus however be noted from the onset, that the defendant in

ihis case i, facing @ one chance of oblaining moncy by fake

preience «ind nol offences. On the olher hand, ihe Leamod 7

Counsel fo the Defendant postulated for the determination of this
case {he lone issue of:-

“\Whether from a consideration of the evidence

l(\,\ ’d
adduced before the Honourable Court, | e W\
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L 2fendant committed the offence of obltaining
\nder false pretence with which he has been
¢ 1arged by the prosecution ™

he istaes as formulated by the Counsel on both sides are
dentical in all material particulars. Both are concerned with the
determinati an of whether or not the pioseculion hos ciscnciged the
onus of pro Jing the alleged offence against the detendant beyord

reasenable doubl. \tis on ihis premise Ihal Vwill proceed to consicle
and detern ine this case.

he e dence given by the PW1 can be summarized this VIC

He approar hed the defendant for the purchase of iwo plots of land.

W was she vn a layout of 17 plots belonging lo the delendan! al tie-

luntun, ‘bclan and he opted 1o buy plots 14 and 15. He 10'd the
Court that *vhen he discovered that Plots 14 and 15 has been suid o
somebody slse, he was shown another land by the defendant and
when ne cliempled 1o exercise nights of possession on the land by
depositing blocks on the land, the block were broken by someonc
else who «iaimed that he had earlier bought {he land. Yz ihar
approachdad the defendant for a refund of his money (el < sna -
3,600,000 D0 which he had paid to the defendant for the lwo Ehol
ofland. Tr @ PW1 said that after the intervention of a Retired Judge.
e Deten ant refunded a sum of ®1,100.000.00 1o him and thal i
was as a .ésu\\ of the faillure of the Defendant 16 pPay him ihe
balance cf the sum of ®M2,500.000.00 that he made c report to the
Economic and Financial Crime Commission, which led 1o ine aires.
of the Defo:ndant. The PW1. however adnmitied that in the course ot
y C( O.(ﬁ(‘ﬂc b
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the investig-tion by the EFCC, the delendani refunded lo o e
iemaining balance of N2,500,000.00 fhrough lhe oflicials of .

EFCC. He «lso admitted that it was afler the full refund of his 1ol

sum of M3,¢00,000.00 fo him by the defendant, that the defendani
was charged to this Court by the EFCC. The PW2 and PW3 ure
officials of :FCC who took parl in the investigation of Ihis case.
These two vitnesses stated that their investigations revealed thal ihe

defendant :ommitted the offence for which he is facing trial beflore

this Court, In the evidence in chief of PW3 (i.e. Ayo Anjonrin) he

statled inter alia that:

" We discovered thal consiruction was already going
on. on the land and we saw some proken blocks.
We also discovered that one Afonja Family had
already paid a sum of N3.4M to ihe defendantin
Mid October, 2015 before the defendant collected
money in respect of the same land from the
Complainant in November, 2015. We discovered
that from the analysis of the Stalemenl| of Account

of the defendant (i.e. First Bank Plc Statement of
Account)”,

“We made efforts to invite the said earlier buyer (i.e.)
the Afonja Family, but the defendant refused to give
us their contact address. Our investigation further

revealed thal as at the fime the defendant collecied
money from the PW)

- Ihe defendant had no lang | \dlg([ﬂccrk'




| have quoled the above exiracl fiom lhe PW3 evidence:
nelore this Court, because it represenls the main basis of the charge:
being press::d against the defendant by the prosecution. Thatis, the
case of the Prosecution is primarily anchored on the lact thot fhe
defendant tnew that Plots 14 and 15 weie no lorazr aveulaisd: o
sole when he collected money from the PW1 wilh the pre fence ol
selling the same land which he had eartier sold to the Afonja Family
lo the PW1, .

The P'V3 however further fold the Couri thal the defendant
had refund »d a sum of N1,100,000.00 out of 1he N3,600,000.00 to 1h >
PW1 before the PW1 reported the case lo the EFCC and thal during
the investication of the EFCC and before this case was brougitt 1o

ihis Court, he defendant has paid the balance of N2,500,000.00 to
the PWI.

The d.:fence of ihe defendant is that aller he was approached
by the PW*, who told him that, he wanled 1o buy two Plofs out & i
sarcel of I ad in le-Tuniun, Ibadan, he took the PW1 1o the land an-s

that the P\ /) opted 1o buy Plots 14 and 15 out of his remaining land

lor sale at ie-Tuntun. He said further that-after the PW1 paid to him

an advanc e of »12,500,000.00, he (the PW1) later paid the balance

of M1,100,::00.00 in January 2016. The defendani stated in his

avidence :hat it was when the PW1 came 1o the land with his wife
on the 5% ~f March, 2016 that the wife complained that she did not

like the loc afion of the land and the PW1 asked him whether he had

olher plote elsewhere which he could offer to him.  He said that he

ihen 1ook oth the PW1 and his wife to Ologun-eru wheie ha2 .
e et Ceadeie
EERNF}\E&TRPE o
- 'iéhh}{dwfaﬁ\*%éfé‘.{%&;;
VLV e
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.howed then another two Plots of land belong *’fl"
oW1 accep ed, but that his wife started complain <
icading to Ologun-eru Area. That was (cccordlng
on the 5 of April, 2016. The defendant as D,
furlher that he left the Plots of land al Ologun
together wi 1 the PW1 and his wife and that the F
get back to nim later and that on the 15" of April, 20
a fext mes age to him and stated thal because @

2-.

#

(

Ologun-eru and the fact that he has got another Iq
agent, his money paid to him should be refunde o
refunded a sum of N1,100,000.00 to the PWI1 on the 26

He promise:1 to pay the balance of N2,500,000.00 on- g U
end of August, 2016 because he then had a medical g «r ok
defendani aid that the PW1 agreed with him but that 0 :
July, 2016, he was at a place where he was recelwn =)
when the cificers of the EFCC called him on phone “, :
him that thore is a petition against him.  He later went to i
of the EFC(: with his friend where he made sfofemem‘sf“ late
paid the re naining balance of K2,500,000.00, The defenSEss i
lhat the ins estigators from EFCC visited the scene at Igw:v,a;; wilk
him where ihey interviewed people who confirmed thaliiiest
belonged 15 him. He further said thal plots 14 and 15
oltered to 11e PW1has not been sold o anybody ond thi
Post which e placed on the said Plots 14 and 15 that the
for sale is st on the land and that the land is slill in its bush 

nothing ha: been done on the land. He stated further thcz_
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of land he sald 10 Afonja Family at lle-Tuntun are e plols 7 and 8
when Zross-examined by Dr. Uhi, tha || camed - ;

ol for the
;osecution the defendant said that he took the PWI 1o Ologu
N-eru

P
pecause thi: PW1 requested for an allernative land and thot he had
ihe legal auihority to sell the land as at the fime he sold it 10 the pw]
and that he has pending cases on the land.
Above is the summary of the evidenc.e led on bolh sides of the
divide in thi case. By virtue of Sectlion 36 (5) of the 1999 Conslitution
of ihe Fede al Republic of Nigeria, every person who is charged with
a criminal cffence is presumed innocent unlil he is proved guilly.
See:-
ONVYIR IOHA VS. I.G.P. (2009) 3 NWLR (PT. 1128)
The pioseculion must prove an offence beyond reasonable

doubt. / . fhough proof beyond reasonable doubdl is nol rool

beyond an/ iota of doubt, but it is incumbent on the prosecuhon lo

R

proof all thi: essential elements or ingredients of the offence. See:-
NASIR | VS, STATE (1999) 2 NWR (PT. 589) 87, and

ALABI VS. STATE (1993) 7 NWLR (PT. 307) 511

The e jential elements of the charge against ihe defendant in
One of these

ihis case have been stated earlier in this case.
ingredients and no doubt the most paramount is the fact that the

accused oerson must be shown to have made the false

representa ‘on to the Victim/Complainant, knowing that the
representa ion was false. That is, the defendant raust har e inoucad
ihe Complainant to part with his money knowing fully wei ihal the J

representolion he was making to the complainant was folsc,. :(396
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See:- ‘

NWOKEDI VS. THE STATE (1977) 3 SC. 20

in Ihis case, the defendant is alleged 1o have offered 1o

_ sell the fwo
plots of lard situate at lle-Tuntun and particulally idenlified ang

described ¢s plots 14 and 15 1o the Complainant,

ltis nol the caso
of ihe Prose cution that the land in Quesiion never bclv,-;uqéd o tha

defendant. In fact all the proseculion's witnesses including the pw)
made it cle ar that the defendant owns cerlain plols of land af lle-
funtun, whh included the plols 14 and 15 which aic now lhe
subjecl-ma . ter of this case. But the Prosecution's case is thal as al
ihe time th2 Defendant offered the said lwo plots for sale 1o Ihe
PW1, he ha: already or earlier sold them to one Mr., Afonja and that
by the purported sale to the PWiafter the Defendant has divesied
himsell of {lie ownership of Plols 14 and 15 by tha sale io Mr, Alonjn,
he has con mitted an offence of obtaining money by false preience
under Secion 1(2) of the Advance Fee Fraud and ollier Frauc
Related Of ences Act, 2006 and | Punishable under Seclion 1 (3) of

the same A =i,

To est ablish ihe offence under Section 1(2) of the relevant law,
lhe prosecufion must establish that there was pretence of the

Defendant ‘which he made io the PWI1 and thgl as at the time he

made ihe pretence, he knew thai it was [alse. The Ffalss
representaion made by the Defendant to the PWI1 must also be

shown to b inflended to defraud the PW1.

In the instant case, the evidence led by the proseculion shows
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4 \he PW1 at an c:greed plqce "Betere g
i 1o his Fouse (i.e. defenddnt’s f‘\ousel whe

. Layoul of the Plots of land at Ile-Tumtun
\,n\ed for Piots 14 and 15, This initial event 1ot
he | W) then paid asum of MN2,500 000“

201 5. T
ot 2015. The Defendant df

Ihe same Novemb

\and at lle- sptun and the portion. i.e. Plofs 14

Ihe PW1. Belween Moveminos: 2000 ik J
balance of ®1,100,000.00 to e

blem belween them.

pwl paid Ne
appears o be No pro
PW1 woulc not have paid th
cdefendant if he had any complaint over the o"

contrac 2d to buy from ihe defendant.

e balance of

he
Accoding lo the prosecution, trouble stard

went to the Jland and discovered that some othe

claim o sane and that the person laying such clo M€

lhe land from the defendant. The PW3 specmccﬂly F

afonja as ihe person who claimed 1o have purch

carlier fromr the Defendant. The defendant on ihe otfik

evidence 1 the effect that it was only in March, 201 bW

prought hit wife 1o show the land 1o her thal the wife
ihat she di-d nol like the location of the land and that, the at
prompted him to show ihe PW1 and his wife another la

Helonged o him at Ologun-eru, Ibadan. Ilis the stories of 1
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and the D¢ fendant on the issue of how the negoliations for the

purchase O Plots 14 and 15 al lle-Tuntun, hadan collaphua nal fne
court will ecamine to del

emmine the culpabilily or otherwviss of the
defendant or the offence for which he is chaiged.
| must repeal again hat Ihe onus of proof ol the aifenc
dleged agains! the defendant rest squarely on ihe proscculion.
he effect “f this is that material evidence 1o the delermination ol
he guill of an accused person mus! be called by the prosecution.
Al the ingl »dients of an offence charged must e proved.  ANY
person accused of a crime can only be convicled il evidence [

adduced t - prove the crime. All the items of evidence adduced

mwust be st apulously examined, analyzed and weighed 1o ass2ss the
substantiali v of the testimonies and statemenis orcifered Qi rmadde,
See-
STATE MS. ONYEUKWU (2004) 14 NWLR (F7. 873) 346
OGUN {E VS. STATE (1999) 5 NWLR (PT1. 604) 548
1 will € mphasize here ihat the character of evidence required
1o be addi ced in criminal tiials are ihose of credibility and cogency
which will 1 1ake it safe for the Courl to rely on it in coming fo @ jusl
decision.
See:
HASS. M VS, STATE (2001) & NWLE (PT. 709) 286
ALON GE VS. STATE (1 959) SCNLR 516 |
ln the exira judicial statement of the defendant which he
inade to il = Police on the 15" August, 2016, he did not oniy madtie i

clear that he land which is the subject-malier of lh= present OosE
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ogelher wi some olhers belonged to him, he also stated thal he
contracted {0 sell Plots 14 and 15 o Ihe PW1. The delenclani slaicd

(urther:-
“and Enitan said he would come and see me afier when
his wite had seen the Land. And he and his wife got fo lhe
land, 1e fold me that his wife does nol like Ihe land due
to the size and the location of the land. And we bolh
agrec: to go and inspect another land af Ologun-ery which
also t 2long to me with proper registration. When we got
ihere both of them like il and ihey caid they will get back o
me. “nd when Enitan will call me after some monlths, he
said ‘{1ey are no longer interesied on the land but instead
woul ! want a refund of the money because he wani to fake
his wiie abroad for delivery. | told him Mr. Egbeyemi Enitan
io all »w me re-seli the land to another person, so ihat | can
refur.d his money back and since then we have been
com nunicating on phone telling him the situation of things.
Wwhe 1 | got another buyer around May this year 2016 "
from the cocnlenls ot e cobove qualer:? o acreuning of s
defendani's stgtement to ihe EECC, it is clear that right from ihe time
when he v as girested, he has consistenily told the EFCC officials that
he wantec 1o and had the necessary capacity to sell Plots 14 and 15
o the PW1, but that it was ihe wife of the PWI Who rejected the

plols.

The iavestigaiors in this case only took ihe statement of the
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| .,?rsonol.Knawledge of what franspire- iye!

~veon the Pw) cne!

endant. The conients of the slatement of it.c iy
e [)e[endon‘

quolced

abOove seer - o have had no effect on Ihe minds of the in
g y vesli
he wife of "he pW1 was nol called upon to eilher confirm gators. .
: or de
[ e fact that she WS the one who rejected the land e
earlicr

/ mgp@C‘ed (.ad paid for by her husband. She was not also call
| colled as

o wilness i this case- The investigators were confronied with §

: i h

words of the Complomom on one hand and that of Ihe Defend &
=lendant.,

They simPlY weni for that of Ihe PW1. The actions of the Defendant
n

refund of N],IO0,000.00 to the Complainanl! even ev
cr

py making 2
pefore the ~ase wWas reported 10 lhe EFCC macle no impression ir

' !
o investigators: The fact ihal ihe PWI and hic vife

the mind ¢t th
other land al | Ologun-ery which they laler rejecicc

were show ! an

1o effect on the mind of the investigators as lo vshelher

also have

e defendant really went out 10 cheal lhe PWI1 or

such a peion lik

ractual relotionship with him which for one reason

had a met: cont

or ithe othé could not come inlo fruitition.

ed that the defendani stated in his stalement (i.e.

it will e not

was after he sold the plot at Ologun-eru and he

Exhibit 2) {qat it
um of p1,100,000.00 to the

coliected eposi

PWI.
From the circumstance of this case.

1 thal he refunded a 5

the only way through
which the prosecution can esiablish raudulenti inteni aoainst ine ,

defendant is to show by credible and admissiple evicience thal Plois

14 and 15 vere not available for sale as at the time the Defendani
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De‘eno sl 1o A
Alonja. o document of coch sale ol
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f\de N e
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OC N % N7l
‘;:e:deonf ‘i‘;r; ei;%:ic:d t;; S:nv:st‘tgohons cevealed fhat he
resull of that, they believe that iheeDOnd o ul"d .
cfendant has cornmiled an
?itence fo which he is being ed. | ask myself here, which
investigation? | quickly answerl that from the tolality of the aviclonae
led in ihis € ase by the prosecuﬂon; the h'wes\'\gonon is no other han
what the F N1 told the pPW?2 and PW3. In short, the pw2 and PW73
prefen‘ed e verything ihe pw1 iold them io \hat of the

put | nust say. tha! with due respect. the requ
e bolhering on

Defendon\.

irement of ihe

law 1N rel afion 10 proof of an alleged otfenc

es far more than that as ihe Evidence Act and all

criminality ‘aquil
{ criminal abitity 1o

olher reley ant laws made provisions for proof ©

asonable doubt. The pxosecuh
f a criming! offence

pbe beyon 1 re on in ifs desire 10
secure @ ~onvjction of a pe
hat ‘lhe mveshgo’tors dicl in this case

rson Occused o

needs 10O do more than W
a cnme can only

chestration of ihe comp\umcn\ s reponl O

ts made to eslablish the truth of the
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He within tl 2 e i . .
be onfines of the Parliculars of the ollence., Wher 1he

oseculior [yj . .
P! luils 1o prove the parlicutars stated in Ihe counls, ho

accused P son should not be convicted

Sece:

EMEK/. VS, STTE (2001) 14 NWLR (PT. 734) 646

Phaste 4 1o add that e chenersler of eyidence tegutd is be
adduced i a criminal hial must be the type that will leazs no
reasonable  porson in doubt Ihal the accused infendoed ihe
commissior of the alleged ohence and mdeed comnutted il Ine
role of an investigator or invastigators is therefore very important.
Investigatic 1 of a case is not tishing for every conceivable cvidence
in favour o the complainant to nail the defendant. Investigalon is
the ability o listen 1o both sides and find oul the truth about fhe
allegations and counler-allegations in order o ascerlain whether Ihe
repoil mac 3 by the complainant have some elements of criminalily
which ma -+ wartrant the prosecution of Ihe person accused or
complaine | against. It is not everybody reported to the Police that
must be charged with a criminal offence. It is only those that are
found io h-ive committed a criminal offence after a thorougih i
discrete invastigation carried out by a well fralnecl officer thai si Wouicl
be charge | to Court.

In the case of:-

FAWE -IINMI VS. I.G.P. (2002) 7 NWLR (PT. 767) 606

ihe Suprenie Court said:-

"Inve: ligation of Criminal complaint by ihe Policc is in

my v ew a preliminary course which may or may nof ¢
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fesult N a criminal prosecuhon |

\ theve tore venture. 10 soy that 1\\e essence of Ir w'af'ngolion 5

not to at ali cost slam a charge on a person accused of commitling
an offence. 1 is basically an invilation of the Investigaling body 10
carry out a1 exercise of hearing from both the complainant and the
accused ir order to come oul wilh an impartial and unbiased view
as 1o whet rer or not there is any material evidence vpon which iha
accused n ay be made 1o face the fgo: of ciiminatl proseculion. L
In the &n Edilion of the Black's Law Diclicnary. investigation v
defined or page 825 as: o
‘To follow up step by step by palient enquxry or
observation. To tfrace or \rack, to search into,
to examine and inquire into with care and
accuracy \egal inquiry. .

n the instant case, the mnvesligalors, ihal is tha PW?2 aad PR
based ihoir decision to charge the defendant to Court on ihel
believe nat ihe defendant intentionally obtained * the sun

ot ™12,500,0011.00 from the PW1 by false pretence due to the faci
ihe deferiant had earlier sold the same land (i,e. Plots 14 i d 15 1 '!_

one Mr. A onja before offering ihe same plots to the PWI.
However, at the trial. the prosecution did not produce any

evidence oointing 10 such earlier sale of Plots 14 and 15 1o Mr. Afonju

opar frol 1 the mere assertion made by PW3.

But lhe accused person in his defence called DW1, i.e. M.

Afonja, who gave evidence to the effect thal he bhought plots 7 ancl
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3 from the lefendan! and not plots 14 and 15, He abo lendered

ihe document evidencing the purchase of Plots 7 and 8 by him.
The pusition of the law in such a situalion as stated akbove has
heen succincily stated by the Court in the case of:-

RASAL I VS, STATE (2011) 16 NWLR (PT. 1273) 251 ai 284
ihe Courl saiid:-

"nccordingly, where the evidence led by the
srosecution fails to establish a single element of
e offence or the evidence led is not sufficien!
“nough to rebut any defense raised by Ihe
1ccused, the proseculion would havo [ailed in
s duly to prove the offence charged and Ihe
accused would be enlitled to an acqguiltal’.

In 1he instant case, the proseculion has not only failed to prove
the essenti sl element of this offence, bul has also failed 1o rebut the
defence o' the accused person to the affect that the saicl Pinls 14
and 15 wa. never sold to Mr. Afonja. On his scare, the defenaant is
entitled to yn acguittal. ’ ‘

The P N2 and PW3in iheir evidence and the Learned Counsel . ..
(or the Pro =cution in his Written Address copiously asserted Ihat the
defendani failed to co-operate with the prosecution by producing
Mr. Afonja whom the proseculion alleged thai the defendant had

carlier solc Plois 14 and 15 lo and that, that is suggestive of the

defendani's culpability for the alleged oftence. It is not the duly of - -
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nal he dii not commit the offence he is allcged 1o have
committed.  The duly is on Ithe prosecution 10 whaom he e
slalement 1o investigate and inlerview 1he wilncsses nemed |
ping them forward to prove thal the accused didd sival e v
alleged 1o have done. This is more so when it was he oS e ulion

that is allecing thatl 1he defendant had eailier sold the land 1o M,
Alonja.

See;-

ONYIR:MBA VS. STATE (2002) 11 NWLR (PT. 777) €3

There is no doubt that the evidence of M, Alonja or any
cdlocument noinling to the sale of Plols 14 and 15 to him is vely
malerial to he case of the prosecution in this case. i this cuse, e
proseculior: did noi call Mr. Afonja nor iendel any dccumentd
pointing to he sale of Plots 14 and 15 1o him.

Where a material wilness who oughl 1o have been called by
the Prosecu lion to testify on its allegation and who would have bea
subjected t » cross-examination was not called, the allegation is lell
to speculatnn by the Court. In the instant case, |he absence of Ihe
evidence of Mr. Afonja for the prosecution or any document
pointing to lhe sale of Plots 14 and 15 to him is faial o jhe case of
ihe prosecution as the allegalion that the defendant sold Plots 14
and 15 to the PW1 at a time when he had no capacily 1o seli or fille
io the land will remain a bear allegation not backed up by credible

and admissible evidence. This is more so when the evidence of fhe

PW1, PW2 cd PW3 on this issue are purely hearsay evidenca v/hich

S mT e e s p et g s - v————— e
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'_ him to transfer his interest in the prope 'ty in
not enough that the proseculion called the
1 show that the defendant was urable 1o
Uestion to the PW1, bul it must be eslablished by
B& ollection of the money by fhe defendont from
Ulently induced ond that iha inducep-pb et
 money to the defendanr!. The delordai gars
ence of how the PWI1 contacted him on plione and
iyf-NZSO0.000.00 to him even before he inspecled the
evidence before the Courl which has not beon
SiCH ¢ is that even after the payment of the full contractuci
M ,600,000.00 in January, 2016, there wcs NO pioizi,g
thie PWI1 and the defendani until March, 2016. It was onily
i the wife of the PWI1 was shown the land that she rejecied
e on tr @ ground that she did not like ihe location. AHhough the

PW! said that he left the land at lle-Tuntuin because he discovarca
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the mere as:erti .
. ertion by the wilnesses for the proseculion
e dofe : .
S ndant however called Mr. Afonja cs DWI. FHe is the
- r1ed by the prosecution fo have bought Plots 14 and 15

lhom the de v :
endant prior to ihe sale of same Io the PW1. The RA

clenie ¢
) d eve: purchasing Plots 14 and 15 from 1he Nejendant. He
said th
al he only bought Plots 7 and 8 on behalf of his client as cin
the

Cstate Survayor and Valuer. He tendered Exhibit 14 as

clo,cument videncing lhe purchase made by his Client from the

clefendant. The DW1 said that he iransferred the puichase price 10

ihe defend "nt's account on the 16M of Ociober, 2015.

This is »xacily where the
s of the EFCC thal invasligated nis ¢ 252
thal the

jproblem lies in 1his Casc. This is 5O 74

ihe PW3 as »ne of the officer

had told 1he Court that it is as a result of the fact

e First Bank was creditect with @ sum ol

Defendant’ s Account with th
5 and that the

N3.400,000.)0 by one wafonja in Mid October, 201

money was paid for the same Plots 14 and 15, that the clefendant is

d money from the PW1 under false

believed t: have obtaine
ence in

d not presenl any credlible evid

‘e Prosecution di
Defepdani ot

pretence.
and to Afonja by the

r. Afonja, he denied ever |

proof of the: said sale of the |

when the jefence called M

r

Surci TN

dant. He furiher sicihe

L ] P
| e U

s 14 an:l 13 from the defen

Piot
payment h: made 1o the defenda

13,400.000. -0

nt through the iransic? ob G suin O

account on 16 Ociober, 2015

into the defendam‘"s
ipit 14. On the face ol Exhibit

was for Plots 7 and 8. He iendered Exh
. C{Aﬂc. /&

14, itis clec Y stated:-
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"AGRE :IMENT FOR THE SALE of land coniairina «n area

of 92 square melers situale, lying on Plols 7 and 8 on
Olajitle Oyegbami Layout al lle-Tuntun Viliage. Ot
Elenuwonso Road, Ibadan, Ido Local Governinent /rec,
Oyo :tate of Nigeria”

Exhibi. 14 has tolally knocked off the entire legs upon which 1he:

riosecution s case stands.  This is so as {he defence has nol only

establishec 1hat Plots 14 and 15 were nol sold to Mr. Afonja as

dlleged by the Prosecution, but also created doubt in the mind i

ihe Court nat the defendant knew thal he had no litle in Plols 14

and 15 tha t he could pass 1o the PWI ¢s Gi dne thine Yo conige, ol

to sell san«2 to the PW1. The above sicted facls coupieu win i

Lﬁ cvidence unrecord to the effect that the defendant has refundedi ¢

sum of M 100,000.00 to the PW1 ever before the PW1  wrole thn

Petition a :ainst the defendant and the fact Ihal v s 2 £

Voo e e
LATEENPEE BEE 5 P A T |

was being investigated by the EFCC, the Defendant paic up the
balance »f M2,500,000.00 has created doubt in ihe mind of ihe

Court as in whether the defendant had any infention 1o induce the
PW1 1o pcirt with his money under false pretence.

Inve tigations of crimes by any governmenial body saddled

with suc v responsibilities, parficularly in cases

prosecut:d in law Courls is ex

nal e 1o o

Pected to be professional, thorough
and dilic =nt and not senifimenial.

Il should not be centered on
developi

9 or building up whatever report made, however frivolous,

but must be an impartial process of discrete examination of boih the
complainant case and that of the defence,

e — g
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T e e
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{1999) 12 NWLR (PT. 632) 562
@fgis nothing lo indicale indl peopes it
t%’idem which led {0 re 120l tigoe
:_:‘:éf.endcnt over the purchase ol Piols 14

#he Investigators. The Courls are always

prosecution, there exist doubt in the mind of

havinG regard to the evidence led by the prosecution)

BAB)GA VS. STATE (1996) 7 NWLR (PT. 460) 219

UZOKA VS. FRN (2010) 2 NWLR (PT. 1177) 118

Althbugh it is not essential to prove a case with absolute

n

w -—




e inst

the criminal charge b the ingredicnts of the

ant casc.
of )Diommq money by false prelers o prefered Cxqrnm: thr

D.ff‘-'n
jendant has
 hold that he P

not been proved beyond 1 snabie doubl.

- roseculion has failed 1o prove 1he case aguirsi
The  deferndant s accordingly
as charged.
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