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IN THE COURT OF APPEAL
IBADAN JUDICIAL DIVISION
HOLDEN AT IBADAN i
ON TUESDAY THE 22"° DAY OF MARCH, 2016

BEFORE THEIR LORDSHIPS:
HARUNA SIMON TSAMMANI JUSTICE, COURT OF APPEAL
OBIETONBARA DANIEL-KALIO JUSTICE, COURT OF APPEAL
NONYEREM OKORONKWO ~ JUSTICE, COURT OF APPEAL

| 'CA/1B/228/2015

- BETWEEN:

OYEBAMIJI AKEEM e e T APPELLANT
AND . v ‘
FEDERAL REPUBLIC OF NIGERIA ... .....  RESPONDENT
JUDGMENT . 5

(DELIVERED BY HARUNA SIMON TSAMM‘ANI, J.C.A.)

This appeal is against the Ruling of the Feder-alv High Court, Ibadan
Division, delivered by A. O. Faji, J on the 19" day of June, 2015.

The brief facts have been stated by learned counsel for the _
Respondent in paragraphs 2.01 - 2.02 of the Respbndent’s Brief of
arguments as follows: | |

“The Appellant and other Accused Persons before
the lower court were officials of the Deposit Money
Bank (First Bank of Nigeria Plc.) and Central Bank of
Nigeria (CBN) respectively, who were saddled with

the_responsibilities of coordinating the transfer and
the transfer of mutilated notes to CBN, receiving
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deposits from Deposit Money Banks (DMB), boxing
of currency, payment of withdrawals by the DMB,
classification of cash into Counted Audited Clean
(CAC) notes or Counted Audit Dirty (CAD) notes for
eventual evaluation through Briquetting exercise, at .
the Ibadan branch of First Bank of Nigeria and
Central Bank of Nigeria respectively.

The Appellant herein was the Vault Officer at
the Ibadan branch of First Bank of Nigeria Plc at the
material time, and coordinated the transfer of
mutilated currencies from branches of First Bank to
Central Bank of Nigeria. In the performance of that
duty, the Appellant conspired with Isaq Akano (the
4™ accused at the trial), who was a casual labourer
at the First Bank and with other casual labourers to
supply signed First Bank Packing Slips to certain
Staff of CBN (all accused persons at trial) which
were originally meant to be placed on boxes filled
with mutilated currencies cf specific denominations,
meant for briquetting. These: packing slips, they
placed on either boxes of currencies interleafed with -
lower denominations or on boxes with neatly cut
newspapers. The Appellant and the other accused
at trial, would then share the proceeds thereafter

among themselyes.”
Based on the above stated alleged facts, the Appellaht was arrested andv
arraigned with other accused persons on a 28 counts charge of offences
allegedly committéd under the Advance Fee Fraud and other Fraud Related
Offences Act, No.14 of 2006; Bank Employee etc (Declaratlon of Assets)
Act, Cap.131, Laws of the Federation of Nigeria 2004 the Criminal Code
Act Cap.38, Laws of the Federat|on of ngerla and Miscellaneous Offences

Act, Cap. M17, Laws of the Federation, 2004. The charges are contained
at pages 2 — 13 of Vo.1 of the Record of Appeal.
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The Appellant pleaded not guilty to the charge but filed an
application for bail. The application was dated the 01/6/2015 and filed on
the 214 of June, .2015. - The 'Motion was supported by an affidavit of 18
paragraphs deposed to by one Mrs. Ajoke Oye_bamiji,_"who is the Appellant’s
wife; together with a Written Address as the Rules of the court below
required. The Respondent filed a 15 paragraphs Counter-Affidavit and a
Written Address in opposition to the application. ' The Motion was argued
on the 11/6/2015 and in a consolidated Ruling deli‘veredi on the i9“‘ day of
June, 2015, the learned trial Judge of theFederaI High Court dismissed the
Motion, thereby denying bail to the Appell_ént. It is against the Ruling of
the trial court tefusing him ‘.bail that the Appellant has filed this appeal.

The Notice of ‘Appeal, which is contained in pages 1739 — 1741 of the
Record of Appeal, was 'datedA and filed on the 07/9/2015. It consists of
three (3) Grounds of Appeal as follows:

"GROUNDS OF APPEAL

(1) The learned trial Judge erred in law when he held that

“As regards the strength of evidence, it seems to .
me that as regards charge 31%/15 the evidence
against all the Defendant is very strong.”

PARTICULARS

(1) The Appellant’s case was not lndependently
- considers (sic) by the learned trial Judge

(2) The eVIdence against the other accused
persons influenced the decision of the Iearned
vtnalJudge

2. The learned trial Judge erred in law when heé held that:
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“As regards all the Defendants in 315/15 therefore
there are statements made by them which seem to
suggest some involvement in the alleged offences.”

PARTICU LARS

(1) The statements made by the Appellant does .

~not in any way suggest any criminal

involvement in the alleged offences as
charged.

3. The learned trial Judge erred in law when he refused to

‘admit the Appellant to bail on the grounds that the offences
and punlshment are all grave.

PARTICULARS

(1) Judicial* discretion in con'slderlng bail
‘application . is mostly influenced by the

availability of the Accused person to stand
trial.

(2) It is not the nature of the offences_» and the
punishment that -should guide the court but

~ the evidence with Wthh the “offences are:
beds”

The patties then filed_ and exchanged br.lefs of arguments in
compliance with the Rules of this court. The Appella'ht S Brief of Arguments
was dated the 05/10/2015 and filed the 12/10/15 ‘Therein, one issue was
raised for determination as follows:

“"Whether or not given the facts and circumstances
of the case, the learned trial Judge was right in
refusing the appellant’s application for bail.”
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The Respondent’s B‘rief of Arguments dated the _26/10/2015 was filed
on 27/10/2015. Like the Appellant, the Respondent raised a lone issue for
determination as follows:

“Whether having regard to the materials placed
_before the lower court, ‘the learned trial Judge did
not exercise his discretion judicially and judiciously
in refusing the Appellant’s application for bail as to
warrant an interference with the exercise by this
Honourable Court.” AE '
Upon being served the- Respondent’s Brief of Arguments, the

Appellant filed a Reply Brief'of Arguments. It was dated and filed the
10/11/15 but deemed filed on the 19/11/2015. _

Now, argu'ing on thé sole issue raised for deterﬁwination, the learned
counsel for the Appellant, drew our attention to the fact that the Appellant
was charged along with others on counts 1, 3 and 4 for offences under the
Advance Fee Fraud and Other Related Offentés Act, No.14 of '2006, which
attracts a punishment of not less thén /7 years and not more than 20 years
imprisonment.  On counts 6, 7 and 16, he was charged with offences
punishable under the Bank Employees. etc (Dec!aration of Assets) Act
_ (supra),- which attracts a p'unishment of 10 years plus forfeiture of excess
assets or its equivalent in mbhey to the Federal Government; and on
counts 9 and il, he was charged with offences under Sections 435(1) and
438(4) of the Criminal Code Act (supra), which punivshm'ent attracts a
maximum of 7 years impr_isbnment fespectively. That on C'ounfs.' 19, 20,
24, 25, 26, 27 and 28, he was charged for offences punishable under the
Miscellaneous Offences Act (supra), which attract a punish}_ment not
exceeding 14 yéars and 20 .ye'ars imprisonment‘ re'spectivelly. - It was
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therefore contended by Iearned counsel that, all the counts for which the
Appellant was charged attract terms of lmprlsonmeht for terms exceeding
three (3) years imprisonment. , ,

Learned Counsel for the Appellant therefore cited and relied on
Section 162 of the Administration of Criminal Justice Act (to be referred
herein as “the ACIJA, 2015") to submit that, all an epplicant for bail need '
do, is to .make an application, for him to be entitled to bail. That it is so
because, the phrase “shall an application to the court, be released on bail”,
is mandatory. That the Appellant, having made an applicatio_n h'ad‘ satisfied
‘the requi_rement .of Section 162 of the ACIA, 2015 and therefare ought to
be granted bail,_ except where the Respondents have by_ clear and positive
affidavit evidence shown that the Appellant’s case f.a'l_ls within -any of the
exceptions to the said Section 162. The case of Olayiwola v. F.R.N.
(2006) AII FWLR (pt. 305) p.667 at 689 p'araqfraphs G - H and at
p.690 paragraphss B - C was also cited to further submit that in
considering Section 162 of the ACJA, 2015, the court is only to rely on the

hard facts and law in order to determine whether or not to grant bail

Learned Counsel for the Appellant went on to subm|t that, the use of
the word “shall” does not permit of a dlscretlon on the part of the court,
- but expresses a command or exhortation, based on the hard facts and the
law. The cases of Amokeodo v. IGP (1996) 6 NWLR ‘(pt. 607) p.467
at. 481 paragraph F and Bakoshi & Ors v. Chief of Naval Staff
(2005) All FWLR (pt.248) p.1719 at 1737 paragraphs E - F were
Cited in support. It was therefore submitted that, the Respondents ought

to have brought the Appellant’s case within the parameters of the
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exception stipulated in Sectron 162 of the ACJA, 2015. The case of Adams
V. Attorney-General of the Federation (2007) All FWLR (pt.355)
pP.429 at 445 DaraqraDh € was then cited to submit that the onus was '

on the Respondent to bring the Appellant’s case within the exceptlon to
Section 162 of the ACJA, 2015, .

It was further submitted by learned cbunsel for the Appellant that,
the Respondent admitted in paragraphs 8(e) and (f) of the Counter—
Affidavit that investigation into the case had been concluded. Furthermore
that in an application for bail, the paramount consideration or factor is the
availability of the accused ‘person to stand trial. The cases of Bamaiyi v.
State (2007) 4 SCNJ p.103 at 126 line 25 and Ogedengbe v.
~Balogun (2007) 30 W.R.N. p.1 at 42 were cited in support.
Furthermore, that in considering whether Or not an accused must be
available for trial, the nature'and gravity of the offence th°e severity of the
punishment upon conviction and the quality of the evrdence with which the

offence is to be proved are necessary factors, It was then contended that,

where the accused has by his conduct and antecedents demonstrated that
he would not jump bail, if released on baAil, he would be favourably
considered. for bail. That the learned trial Judge was aware of the
antecedents of the Appellant as evidenced in pages 1724-1725 of the
Records, and therefore should have granted bail without the need to
consider other criteria, such as the nature and gravity of the offence and
| the evidence with which the offehces are to be proved.

Learned counsel for the Appellant also submitted that, the learned |

trial Judge failed to dispassionately and independently consider the
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Appellant’s application in the joint Ruling delivered, when conS|derlng the
issue of the nature and gravity of the offence. He then cited the case of
'Ikhazuaqbe v. C.O0.P. (2005) All FWLR (pt. 166) p.1323 at 1337
paragraph B tQ submit that, if the evidence against the accused is not

strong, the severity of the pffence will remain just what it IS, mere

allegatlons That though the learned trial Judge did observe and stated
the law, he falled to dispassionately consider the proof of evidence, but
only looked at the excerpts of the statement reproduced by the prosecution
without considering the entirety of the Appellants statements as contained
- in the proof of evidence. Learned counsel then reprod_'uced a portion of the
Appellant’s statement to submit that, the learned trial Judge should have
considered the exculpatory portion of the Appellant’s statement as well.
The case of Garba v. The State (1997) 3 S.C.N.J. p. 68 at 86 para 40
.was Cited in support. The case of Olayiwola v. F.R.N. (supra) at 697
paragraphs E-F was further cited to submit that the failure of the learned

trial Judge to dispassionately and mdependently consider the Appellants
Case in the joint Ruling, seemed to have been influenced by the case
against the other accused persons, thereby occasioning miscarriage of
justice to the Appellant. We were accordingly urged to set aside the Ruling
delivered on the 19/6/201‘5' and to admit the.Appellant to bail.

In response, learned counsel for the Respondent contended that, in
determlmng the issue in this appeal, it is necessary to understand that, the -
power of a trial court to admit an accused person to bail is discretionary,
which must be exerClsed JUdlClally and judiciously. That, an appellate court

must not interfere with the exercise of such discretion simply because, if
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faced with a similar application, it would have exefcised fhe discretion
differently. The case of Minister, P.M.R. v. E.L. (Nig.) Ltd (2010) 12
NWLR (pt.1208) p.201 at 202 was then cited to further submit that, it

is the duty of the Appellant who has appealed aga,inst' the exercise of such
discretion to satisfy this court, that the lower court did not -exercise its
discretion ‘judicially and judiciously. That, the duty of this court is to look
at the records, re\)iew same and determine whether the lower court
properly exercised its discretion, - having regards to the .facts and
Vcnrcumstances of the case. The case of A|| v. State (2012) 10 NWLR
(pt. 1309) p. 589 at 609 609 paragraphs A-D and Sappeddme v. C.0.P.

(1965) 1 All N.L.R. p.54 were also cited in support. That, in the instant

case, the learned trial Judge was quite conscious of his role in determinihg
the Appellant’s ‘applicatioh and clearly demonstrated so in the Ruling.
Learned Counsel for the Respondent, further contended that, the
parameters which the court will keep in'focus in détermining an application -
for bail are as stated in Section 162 of the ACJIA, 2015, and. also some
judicial decisions. Learned counsel t'hen reproduced Section 162 of the
ACJA, 2015, to submit that paragraph (f) of the Section is very wide, so a
trial court may consider other factors which may underrhine or jeopardize:
(a) Efficient management of criminal iustlcé
‘institution. |
(b) Speedy dispensétion of justice.
(c) Protection of society from crime.

(d) The protection of the right of the suspect and
the v1ct|m : ‘
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Furthermore that the requirements set out in Section 162 of the
ACJA, 2015, has neither changed the position of the law wrth regard to the
factors that a court would consider in granting or refusing bail nor removed
the discretionary power of the court to grant or refuse bail.  That, rather
the Act has merely codified the existing judicial principles on the issue.

Learned Couneel for the Respondent then conte‘nded_that,‘ by Sectionv
162 of the ACIA, 2015 the court may exercise its diécretion to refuse bail
where any of the factors listed under the section is present, and therefore,
it is not the requirement of the Law that all the factors must co- eerE before
the court can refuse bail. That Section 162 of the ACIA, 2015 IS in line
with the decision of the Supreme Court in Bamaiyi v.'State (2007) 8
NWLR (pt.715) p.270 at 291 where the relevant factors the court is

enjoined to considerin exercrsrng its dlscretron to grant ot refuse bail were
set out, as:

(i) The evidence available against the accused.
(i)  The availability of the accused to stand trial.
(i) The nature and gravity of the offence

~(iv) The likelihood of the accused committing
another offence whlle on bail. |

(v) The likelihood of the accused interfering with
the course of justice.

(vi) The criminal antecedents of the accused.

(vii) The likelihood of other:charges being brought
against the accused.
~(viii) The probabllrty of guilt.
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Furthermore, that the requirements: set out in Section 162 of the
ACJA, 2015, has neither changed the position of the law with regard to the
factors that a court would consider in granting or refusing bail nor removed
the d|scret|0hary power of the court to grant or refuse bail. That, rather
the Act has merely codified the exrstlhg judicial principles on the issue.

Learned Counsel for the Respondent then contended that' by Section |
162 of the ACJA, 2015, the court may exercise its drscretron to refuse bail
where any of the factors listed under the section is present, and therefore,
it is not the requirement of the Law that all the factors must co- exrst before
‘the court can refuse bail. That Section 162 of the ACIA, 2015 is in line
with the.decisioh of the Supreme Court in Bamaiyi v. State (2007) 8
NWLR (pt. 715) pP.270 at 291 where the relevant factors the court is

enjomed to consrder in exercrsmg its discretion to grant ot refuse bail were
set out, as:

() The evidence available against the accused.
(i)  The availability of the accused to stand trial.
| (iii)  The nature and gravity of the offence' |

(iv) The likelihood of the accused commlttmg_
-.another offence wh|Ie on bail. '

~(v) The likelihood of the accused mterferrng wrth
the course ofJustrce

(vi) The criminal antecedents of the accused.

(vii) The likelihood of other charges being brought
" against the accused.
(viii) The probability of guilt.
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(ix) Detention for the protection of the accused;
and | :

(x) The necessity to procure medical or ‘socral
report pending final disposal of the case.

The cases of State v. Akaa (2002) 10 NWLR (pt.774) p.157 at
173; Dantata v. The Police (1958) N.R.N.L.R. p:3: Olatuniji v.
F.R.N. (2003) 3 NWLR (pt.807) p.406 at 425 and Nwude v. F.G.G.
(2004) 17 NWLR (pt.902) p.306, were further cited in support. It was

then submitted that, the learned trial Judge considered above listed factors

presented by the prosecution. Furthermore, that the learned trial Judge _
- left no one in doubt, that it considered the proof of evidence before coming
to the conclusion that, having regard to the evidence placed before it by
the prosecution, in the proof of evidence, a pr/ma facie case was disclosed
against the Appellant. The cases of Bamaiyi v. State (sup_ra) at p.292;
Anajemba v. F.G.N. (2004) 13 NWLR (pt.890) p.267 at 84 and
Ikhazuagbe v. C.0.P. (2005) ALL FWLR (pt.266) . 1323 at 1337
were further crted to buttress the point.

Learned counsel for the Respondent went on to submnt that, it is the
Iaw that, the ‘more cogent the evidence before the court the greater the
possibility that the accused may attempt to face his tnal or refuse to
appear to stand trial. That, the requnrement of cogency of evidence and
- gravity of the offences are usually connected to the probability of the
accused not being available to face his trial or evading his trial. The case
of Anajemba v. F.G.N. (supra) at p;284 wés cited in support.' On that
score, learned counsel contended that, the ar‘gument of the Appellant that,

since he had earlier been granted administrative bail, the court below
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_ought to have admitted hlm to bail is misconceived. That the parameters
to be considered in the grant of administrative bail are not the same as the
parameter as the court would consider in an appl_lcatron for bail pending
trial. That, in any case, the prosecution explalned'that the adminlstratlve
bail was granted in order to avoid breaching the constitutional provision
which forbids detaining the Appellant beyond the period of 24 hours
without his being charged to court. Furthermore, in considering

administrative bail, the accused is yet to be charged as the evidence
| against him has not been assembled while after arraignment, -the proof of
evidence is available and the charges known, That, the learned trial Judge
rightly observed so in page 1724 of the records.

Learned Counsel for the Respondent also contended that, one other
factor which the learned trial Judge considered is the nature and gravity of
the offences alleged against the Appellant. That, ‘the learned trial Judge
considered that some of the offences for Wthh the Appellant was charged
attract a maxrmum sentence of 21 years imprisonment and therefore grave
offences against the economy of the nation. Furthermore, that the learned
trial Judge carefully consrdered the processes filed by the Appellant,
~including the counter- afﬂdawt and also the submissions of counsel before
arriving at the decrsron to refuse bail. It was accordlngly submltted by
Iearned counsel for the Respondent that, it is clear from the Ruling that, -
the learned trial Judge exercised his discretion both Judlcrally and
judiciously, and therefore the approach adopted by the learned trial Judge
cannot be said to have occasioned a miscarriage ofJustlce as contended by

the Appellant. We were then urged to dlscountenance the arguments of

CA/IB/228/2015 12



the Appellant dlSlTlISS the appeal and affirm the Ruling of the Iearned trial
Judge.

In a brief reply to the. Respondent’s Brief of ar’gumen'ts learned
counsel for the Appellant contended that, Sectlon 162(1)(f) of the ACIA,
2015 was not consndered by the learned trial Judge in reachlng his
decision. That, an appeal is 3 challenge against the decision of. trial court
and not predicated on what the court did not pronounce upon in the
judgment. We were accordlngly urged to dlsregard the arguments of the
Respondents on the issue, and to allow the appeal. )

Now it is clear from the record of appeal that several other persons
were arralgned together with the Appeilant. - Each of the accused persons
filed a separate application for bail. The Appellant’s application for bail
which is contained at pages 1550 — 1559 of the Records was dated the
- 01/6/2015 and filed the 02/6/15. It was supported by an affidavit deposed
to by the wife of the Applicant and filed on the 2" June, 2015. A Written
Address was also filed along with the appllcation' Thé said application was
‘then consolidated with those of the other accused persons and moved on
the 8/6/2015; and the learned trial Judge gave a joint or consolldated
Ruling denying bail to the Appellant |

In considering the various applications, including that of the
appellant, the learned trial Judge reproduced the provisions of Section 162

of the ACJA, 2015 to hold that:

“Section 162 therefore seems to be the niiddle
ground in the sequence. It also seems to me that
Section 162(b) on attempting to evade trial has
codified the main consideration in the grant of bail
- as laid down in the various authorltles cited supra,
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the availability’ of the Defendant for his trial. 1t s
under that sub-section that the factors laid down in
- BAMAIYI v. STATE (Supra) can be considered.
Indeed BAMAIYI's case also envisaged Section
162(a), (d) and (e). Section 162 would thus 's.eem_
to be a codification of existing judicial principles for _
the grant of bail. The ground on attempt to evade

trial is however . in my view the centre-piece of
considerations for the grant of bail.”

The learned trial Judge went on to observe that: .

"The common position of all the Defendants would
seem premised on: the presumption of innocence,
the need for the Defendants to be free to enable
them have adequate facilities for their defence, the
offences are bailable, the court should not rely on
sentiments, the Defendants did not jump -

- administrative bail and are thus not likely to jump
-bail, the evidence against the Defendants are
statements which have not been taken through the
test  of voluntariness or admissibility, the -
prosecution is - being sentimental and . the .
Defendants are entitled to bail under Section 35(4)
(b) of the 1999 Constitution (as amended).”

The learned trial Judge then observed, right_ly so, that in an
application for b'ail, the materi‘al-the court is to consider are; the charge
and its proof of evidence, affidavits filed for and against the application.
Having considéred those materials, vis-a-vis the nature of the offence and
the severity of punishment; the likelihood of .the Appellant interfering with
. the prosecution witnesses, the ,s_trength of the evidence against him, and

the probabili‘w_ of the Appellant to appear in court to face his trial, the
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learned trial Judge refused bail to the Appellant.  On that premise, the
learned trial Judge found that:

"As regards the strength of the evidence, it seems

- to me that as regards charge 31C/15, the evidence
against the Defendants is very strong.” '

The learned trial Judge when considering the factor of administrative
bail held that: | |

- “All the Defendants have relied on the fact that they
“never jumped administrative bail granted by EFCC.
Even if that is so; the considerations in bail perding
trial differ from administrative bail. In bail pending
trial, A Defendant now knows that he has a case to -~
face with the possibility of imprisonment would

~ however seem to me that . compliance  with
administrative” bail - shows some good faith on the
part the Defendant which can tilt the scale in favour
of an Applicant in a border-line case. This ground

-therefore favours avails all the Defendants in all
four charges.” |

The learned trial Judge however found that the offences eo'mmitted

by the Appellant and his' Co-accused have a lot to do with the national
| economy, the sum of over N7.billion naira being involved and therefore
grave offences. Accordingly, having considered the naturex of those
offences, the punishment they attract and the proof of eVidence ‘presented
by the prosecution; and refused bail to the Appellant. | '

- Now, by Section 36(5) of the 1999 - Constitution of the Federal
Republic of Nigeria (as amended), every person whe. is charged with a
criminal offence Shall be presumed to be innocent until he is proved guilty.
That is why the constitution in Section 35 guarantees to every person the

CA/IB/228/2015 15




right to personal liberty. To . that end Séction 35(1)(c) of the 1999
Constitution (Supra) stipulates that: 5
35:- (1) Every Person shall be entitled to hig personal liberty
and no person shall be deprived of such liberty save in

the following Cases and in accordance with a
procedure permitted by law — |

(a) Akt IS e Wl |

() For the purpose of bringing him before 3
court in execution of the order of court
Or upon reasonable suspicion of hijs
having committed a criminal offence, or
to such extent as may be reasonably
necesSary to prevent his committing a

criminal offence.”

It is clear therefore that, though the constitution guafantees to every
person the right to his personal Ii'bert-y, th'ere, are instances or
- circumstances where such right- may be taken away- or derogated from.,
Those instances are as stated in paragraphs (a) —.(f) to Section 35(1) of
the Constitution. Oné of such instances where the right to personal liberty
may be derogated from, is for the purpose o'f. bringfng him before a court
in execution of the order of court or where he is reasonably suspéct’ed of
having committed a criminal offence. In. any of such instances as
enumerated under Section 35(1) of the 1999 Constitu—tioq ther.éfore, the
authorities have been constitutionally empowered to take'away or derogate
fronﬁ such persons right to personal liberty. See EzeadukWa V. Maduka
(1997) 8 NWLR (pt.518) P.635. Thus My Lord, I. T. Muhammad:
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e Clearly stated the position in the case of Dokubo — Asari v. F.R.N.
(2007) All FWLR (pt.375) at 586 - 587, as followe:

"The above provisions of Section 35 of tics o
Constitution leave no one in doubt that the Section
IS not absolute personal liberty: of an individual
~ Within the contemplation of Section 35(1) of the:
Constitution is a qualified right. In the context of
this particular case and by virtue Subsection 18 ol B
thereof which permits restriction on individual
liberty in the course of Judicial inquiry or where,
rightly as in this case, the Appeilant was arrested
and put under detention upon reasonable suspicion
of having committed 3 felony. A person’s liberty, as
in this case, can also be curtailed in order to .
prevent him from committing further offence(s). It
is my belief as well, that if €very person accused of
a felony can hide under the canopy of Section 35 of -
the Constitution to escape lawful detention then an
€sCape route to freedom ijs easily and richly made
available to persons suspected to have committed
serious crimes and that will not augur well for the
~peace, "progress, prosperity and tranquility of the .
society I find support in so saying from Irikefe’s,
JSC (as he then was) earlier pronouncement in the -
case of Echeazu v. Commissioner of Police
(1974) NLR. 308 of page 314.” |

Itis therefdre beyond dispute that, the fundamental right to personal
liberty guaranteed byv Section 35(1) of the 1999 Constitution iS not
.absolute,' as its existence is‘ subject to certain exceptiohs as stipulated in
Subsections" (@~ (f) of the Section.A As - stated earlier, one_of the
exceptions as stipulated in Subsection (c) thereto is that, a person may be
lawfully arrested and/or detained upon suspicion of havihg eom'mjtted a
criminal offence. However, even at th‘at, the Constitution has put in place
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certain safeguards, so that a person may not be arrested and/or detained
indefinitely or for an indeterminable period. Thus, tne proviso to the said
Section 35(1) of the Constitution has enshrined that:

- "Provided that a person who is charged with an
offence and who has been detained in lawful
Custody awaiting trial shall not continue to be kept
in such detention for 2 period longer than the
maximum period of imprisonment prescribed for the.

offence.”

This proviso therefore'énjoins that a person who: has been lawfully
arrested and detained, shall not be so detained for a period longer than the
maximum term of imprisonment prescribed for the offence for which he
'has been,detained. The.proviso therefore énvisag_es that, such person is
enti.tled to be released on bail, either conditionally or‘ unconditionally. In
my view, it is-in recognition of this fact‘ that th’e Constitution has
strengthened and solidified the right to bail under Section 35(4) of the
1999 Constitution (Supra) which stipulates that: ' ' '

with Subsection 1(c) of this Section shall be brought
before a court of law within a reasonable time, and if
he is not tried within a period of —

"35:- (4) Any person who is arrested or detained in accordance

(@) Two months from the date of his arrest or
detention in the case of person who is in
Custody or is not entitled to bail; or-

(b) Three months from the date of his arrest -
- Or detention in the case of 3 person who
has been released on bail; - |
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He shall (without preJudrce to any further

proceedings that may be brought against him) be

released either conditionally or upon such

conditions as are reasonably to ensure that he
- appears for trial at a later date.” '

To my mind, the proviso to Section 35(1) and Section 35(4) have
effectively guaranteed that though the personal liberty of a person may be
taken away in' certain circumstances, such person should not be
unreasonably incarcerated especially where his guilt has not been
ascertained or proven. It would be seen therefore, that the fundamental
right to personal liberty is very sacrosanct and should not be unreasonably
violated. In other words, the fundamental right to personal liberty is one
that should be construed in favour of the Citizen or person accysed.

I am of the consrdered vrew that Section 162 of the ACJA, 2015 upon '
which the Iearned trial Judge decrded the application of the Appellant was
promulgated in order to actuallze and " further give effect to the
fundamental right to personal Irberty The said Sectron 162 of the ACIA,
2015 stipulates that:

"162. A Defendant charged with an offence punrshabie with
imprisonment for a term exceeding three years shall on

application to the court, be released on bail except i in any
of the following crrcumstance

(@) - Where there is a reasonable ground to believe
that the Defendant will, where released on
bail, commlt another offence

(b) Attempt to evade his trial;
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(0) Attempt to influence, interfere with, intimidate
witnesses and or interfere in the investigation
of the case; :

(d) Attempt to conceal or destroy evidence;

() Prejudice the Proper investigation of the’
offence: or . g

(f) - Undermine or jeopardize the objectives or the
purpose or the functioning of the criminal
justice administration, including the bail
- system.” , -
In the instant caSe, the offences for which the'App'eiiant was arrested
attract heavy punishment of Upto twenty (20) years imprisonme»n.t. At the
| time the Motion for baii was heard and determined, the Appellant was in
prison cust(-)dy'and has since been in such custody. The’_ACJA, 2015 has
therefore been €nacted to regulate the administration of‘crimi_nal-_Justice in
all Federal Courts and the Federal Capital Territory'. By this Act therefore,
the application of the Criminal Procedure Act and the Criminal 'Procedure
Code in those Federal Courts haye been repealed. The Administration of
Criminal Justice Act, 2015 is therefore now the main legislation to be-
applied in all criminai trials in all Federal Courts. Beforé then, most, if not
all, decisions of the courts in relation to baijl w.eré_governed by the
provisions of the Criminal Procedure Act or the Criminal Procedure Code as
the case may be. Thus,' with the promulgation of the ACJA, 2015,
uniformity has been achieved in the administration of Criminal Justice in all
Federal Courts and the Federa| Capital Territory. |
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Now, Section 162(a) ~- (f) has enumerated ihstances when bail may
be denied an accused person. - Aside those instances, it ap’péars to me
that, in recognition of the Constitutional Right to bail, Section 162 of the
ACJA, 2015 requires that upon an application by person Charged with the
commission of an offence punishabl'e with imprisonment for a term

exceeding three years, such person shall be released on bail. By the use of
- the word “shall”, I am of the view that the Law mandavtes the court to
grant bail, save where it is shown that the exceptions fne tioned under the
section exist. This is because, it is a general rule of Const’ruction of
statutes that words used in a statute be given their ordiha’ry' or literal
Meaning except where there is something in“the statute which dictates or
suggests otherwise, Generally however, our co'urts "have in most times
construe the word “shall” in mandatory terms. : It is almost always
construed to denote an obligatibn Or command. However, whether or not
the word “shall” is used in mandatory or directory sense would depend on
the circumstances ofvt'he_case. See Ifezue v. Mbadugha (1984) 1
S.CN.LR. p.427; INEC v. Iniama (2008) 8 NWLR (pt.1088) p.182
Aat 199 baragraphs E — F; .Bamaivi v. A.G; Fede,ratio_n (2001) 12

NWLR (pt.727) p.468) at 480 and Nwankwo v, Yar'adua (2010) 12
NWLR (pt.1209) p.518. i

In the instant case, I am of the view that,' save where the
circumstances or factors enumerated in Section 162(a) — () of the ACIA,
2015 have been "shown to exist,_ wWhere an accused. person makes an
application, the cburt is enjoined and mandated or commanded to grant |
bail.  This is in.'view of Section 35(4) of the 1999_Constitution‘(Supra).
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enumerated in Section 162(a) - (f). _

It appears to me that the excepfions stipuléted in the said“ Section
162 of the ACIA, '2015 are not the only cichmstah’ces where én atcused
Person may be d‘enied bail. This.is because Subsection (f) of Section 162
stipulates that any circumstance which may:

“Undermine or Jeopardize the objectives or ‘the

burpose or the function of the Criminal Justice

Administration, including the bail system;”
“may opérate as a factor iﬁ denying bail to an accused person. This sub-
section is t_herefore a broad and general or minimum ground giving the
courts a large létitude' in the consideration of whether or not to grant bail.
By that subsection therefore, 'the discretionary powers for the courts have
been imparted in the consideration of whether 'or not to graht bail.
Furthermore, that provision leaves room for the general princip’les to be
applied in determi'ning whether ‘or‘not to grént--bail, as determined by the
Supreme Court ahd indeed this court in a plethora of casés deéided pre- |
enactment of the ACJA, 2015, | |

It appears from the decided cases however, that the most important

consideration in deciding whether or not to grént bail is whether or not, if
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granted bail the accused person Would appear to face .his trial. . What has
always agitated thé mind of the courts is hbw to determinevx)hether a
particular accused Person would appear to face his trial 'in‘a given cése. To
“that end various criteria have been applied or invoked in granting or
refusing bail. Thus, in the case of SuleimAan v.v»C.O..P.' Plateau State

(2008) 8 NWLR (pt.1089) p.298 at 322-323 paragraphs H - B the
Supreme Court held that:

“The most Important consideration in the bail
decision is the determination of what criteria the
court should use or invoke in granting or. refusing
bail. The bailability of the accused depends largely -
upon the weight the court attaches to one or
several of the criterig open to it in any given case. :
‘The determination of the criteria is quite important -
because the liberty of the individual stands or falls
by the decision of the court. In performing ther o
judicial function, the court wields a very extensive
discretionary power, which must be exercised
~judicially and judiciously. | i
In exercising its discretion, the court s bound to
examine the evidence before it withouyt considering
any extraneous matter. The court cannot exercise
its whims indiscriminately. Similarly, there is no
room:for the court to €Xpress its sentiments. It is a
hard matter of law, facts and circumstances which
the court considers without being - emotional,
sensitive and sentimental.” e

Though there is no room for the exercise of the court’s discretion in a
whimsical or capricious manher, it is my view that,_ any fa’ctor or
circumstance which the court justifiably and reasona‘bly finds as one which
will likely undermine or jeopardize the objectives or the 'pur‘pos'e or the
functioning of the criminal justice administration, would suffice. Thus, any
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factor which would shield an accused peréon from'being tried within a
reasonable time or give room for an accused person-"to escape his trial or
justice would: operate to dehy bail to an accused person.  Generally
however, the'fovllowing factors should be considered by the courts:

(a) The natufe Or gravity of the charge;

(b) The 'strength Or cogency of the evidence against
. the accused; - Ml T

(c) The severity of the punishment prescribed for the -
offence; _

(d) The criminal record of the accused;

(€) The likelihood of the accused committing a similar
or other offence; :

(f) The likelihood of the accused interfering with the

witnesses or tampering with ' the evidence, if .
granted bail; and : 4

(9) Whether there is the need to keep the accused in
~ protective custody. | i

(h) Whether there is the need to procure medical or

social report on the accused pending final
determination of the case;

(i) The- likelihood of»additidnal or further charge(s) :
being brought against the accused. ' :

. As stated earlier, in view of paragraph (f) of Séctio’n 162 of the ACJA,

2015 the factors which would Operate against the grant of bail are not
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closed, Furthermore, all th_e' above stated factors need not ‘co-exist as

anyone of those factors would suffice to refuse bail. See Onyirioha v.

L.G.P. (2009) 3 NWLR (pt.1128) p.34; Adeniyi v. F.R.N. (2012) 10
NWLR (pt.1281) p.284: Aji v. State (2012) 10 NWLR (pt. 1309)

.

P-589; Ahmed v. C.0.P: Bauchi State (2012) 9 NWLR (pt.1304)

P.104 and Uwazurike v, A-G Federation (2009) 10 NWLR (pt.1096)
p.444. | ’ | |

In the instant case, the- Appellant had deposed in the &ffidavit in

support of the mbtion for bail as follows:

“8. That after about two weeks he was taken by the

operatives of the EFCC from Iyaganku, Ibadan to
Abuja. ; *

9. That he was again detained at Abuja until the 23
day of December, 2014 when he was granted
bail by the EFCC operatives. A T

10. That he was asked to produce two substantial

suretees which he did and he was released on -
bail, e

11. That the EFCC Operatives as part of the condition.
of bail requested the " - accused
person/Applicant to be reporting to its Abuja
office once every month. L

12. That the 6™ Accused person/Applicant deligently
kept to the condition of bail, as he visited the
Abuja office of the EFCC in January, February, ‘
March, April and May, 2015 when he was again
detained on the 27" May, 2015. ‘

13. That for the period the 6™ Accused per/Applicant
was on bail which was given by the EFCC, he did
not abuse the bail condition. |
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14. That T was -informed by the 6™ Accused

person/Applicant and I .verily believed him as -
follows: |

(a) That the EFCC Operatives informed him that
he was detained to ease the process of his

arraignment before the Federal High Court,
Ibadan. . - s

(b) That it will not pe €asy to move him from
Abuja to Ibadan before 9.00 o‘clock in- the
morning where the court usually sit for the
purpose of his arraignment. : ‘

(c) That he knows nothing of the"all'e_gations
made against him. ; : '

(d)JThat he will not jump. bail or abuse the bail -
conditions this Honourable Court will impose if
~ heis released on bail.

(e) That he has suitable, qualified and substantia
suretees that can stand as surety for him if
bail is granted by this Honourable Court. |

15. That I know as a fact that the g Accused
person/Applicant does not have any -criminal
record whatsoever.” %,

The summary of the case put forward in his ap_’plicafion er bail is
that, he was granted bail by the prosecution (EFCC) 'pendifng his
arraignment in Court. That, he kept faith with the tevrms of the bail and did
not jump bail. The deponent th'en assured that reasonable and substantial
suretees are available, ready and Will'ing to stand surety for the Appellant. -
Furthermore, that the Appellant is a first offender as he has no criminal

record. By those depositions therefore, T am of the firm view that, the
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Appellant had made out a Prima facie case for him to be released on bail,
This is especially so as the Appellant only needed to file an application for
‘bail which by virtue of Section 162 of the ACIA, 2015 would take him oyt

of the ex'ceptions stipulated in that section. That having been done, to
deny him bail, the proschtion had a duty to depose to facts whieh would
Squarely place the Appellant’s motion within any of the exceptions
enumerated in the Lew, l.e. Section 162(a) - () of the ACJA, 2015. To do
that, the prosecution (Respondent’s) ﬁled' a Counter-Affidavit of 15
Paragraphs, deposed to. by one Oiapéde Adaran, a Senidr. Detective
: Superintendent with the EFCC. Specifically it was deposed that:

"4 (g) That the Applicant knowingly conspired with other
Accused persons to accept interleafed currency
boxes wherein #1000.00 Currency notes were
mixed with ejther ordinary papers or currency of
lower denomination such as #100, #10, and N5,
at the expense of the Central Bank of Nigeria,

(h) That the Applicant offered huge sums of money to
Kolawole Babalola, Olaniran Muniru and Toogun
Philip Kayode, share of the fraud in other to (sic)
- allow mutilated, interleafed or corroded bank
notes to be accepted by the Central Bank of
Nigeria, Ibadan Branch.

By That the Applicant acquired a Bungalow of 2 flats
of 3 bedrooms at No. 8, Wale-Alli Oke Avenue,

- Fodacis Areg, New Ring Road, Adeoyo—Ibadan, an
“uncompleted Building fenced with 5 shops built by

the fence at ‘Ajobo Close, elewura Challenge By

Glo Office, Ibadan; 2 Bungalows of 3 bédrooms

and 1(2) Bedrooms flat at No. 6 Ore-Ofe, Oluyole
Extension, by Car Wash Junction, Opp., Zawak

- Golden Petro| Station, New Akala Road, Ibadan, a

Storey Building'comprising of 2 flats upstairs and 8
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()

- Hundred and Eighty Naira) on the false pretence

(k)

- sum of §92,393,855.00 (Ninety Two Million, Three

CA/IB/228/2015

self-conftained rooms downstairs and at Elewunmi

Street, Off Frigo Glass Road, Sanyo, Ibadan: an

uncompleted Roofed 3 bedroom flat at Lade Owo
Area, Omi-Adio, Ido Local Government Area
Ibadan, a 3 Bedroom Bungalow used as school in

the name of Eagle wings Group of Schools at No.

5, Lane 4, Femidire Zone, Aioliwa Sector, Olunde
Olomi, Ibadan, which assets are in excess of his

legitimate, known and provable income and
assets. ;

That the Applicant also induced the Central Bank of |

Nigeria to deliver an aggregate sum of

#1,070,000,000.00 (One Billion and Seventy

Million Naira) as against the actual sum of

§296,902,680.00 (Two Hundred and Ninety Six

Million, Nine Hundred and Two Thousand, Six

that the 107 boxes containing supposed mutilated
#1,000 notes which the Applicant took to the
Ibadan branch of the Central Bank of Nigeria on

behalf of the said First Bank of Nigeria Plc .

contained a total sum of #1,070,000.000.00 (One
Billion and Seventy Million Naira). it

'Th'at the 6th Accused/Applicant induced the -Central
Bank of Nigeria to deliver the 'sum of .

#%180,000,000.00 (One Hundred and Eighty Million)
to the First Bank of Nigeria Plc against the actual

Hundred and Ninety Three Thousand, Eight
Hundred and Fifty Five Naira) on the false pretence

that the 36 boxes containing supposed mutilated: |
N500 notes which they took to the Ibadan branch.
of the Central Bank of Nigeria on behalf of the said

First Bank of Nigeria Plc contained a total sum of

#180,000,000.00 (One Hundred and Eighty
Million). - Bl :
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- (D

(m)

(n)

(0) That the Applicant in'co.njunct'ion with other Accused -

CA/1B/228/2015

- That the Applicant being an employee of First Bank

Plc and other Accused Persons owned monetary

asset to wit: the sum of 8773,097,320.00 (Seven

Hundred and Seventy Three Million, Ninety Seven

- Thousand, Three Hundred and Twenty naira)

which they shared amongst yourselves being
money forwarded by the First Bank of Nigeria Plc

to the Central' Bank of Nigeria as mutiated
currencies and which sum was iIn excess of their .

legitimate, known and provable income and assets.

- That the 6th Accused/Applicant being an being

employee of First bank owned 3 monetary asset in

the sum of MN87,606,145.00 (Eighty Seven Million,

Six Hundred and Six Thousand, One Hundred and

Forty Five Naira) which he shared with other
~ Accused persons herein and which sum formed

part -of the money. forwarded by the First Bank of

Nigeria Plc to the Central Bank of Nigeria as i

mutilated currencies and which sum was in excess

-of the Applicant’s legitimate, known and probable

income and assets.

That the Applicant conspired with other Acctised
persons herein to forge a document to titled First

Bank of Nigeria Plc Specie Packing Slip dated 10™

~ February, 2011 knowing same to be false to the

‘prejudice of the Central Bank of Nigeria in the
believe that it is genuine that 2 total .sum of
#10,000,000.00 (Ten Million Naira) of mutilated
N1,000 notes was forwarded by them to the

Central Bank of Nigeria on behalf of the First Bank
- of Nigeria. | » ‘

Persons herein with the intention to destroy
defaced with water, a box deposited by First Bank
of Nigeria Plc with the Central Bank of Nigeria% of
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#1,000 denomination mutilated notes .vvith a
supposed value of #10,000,000.00 (Ten Million
Naira), the property of Central Bank of Nigeria,

- when the said box was mixed with polymers,

8. That contrary to
Support of the Ap

ordinary brown Papers and some genuine bank
notes as against #1,000 mutilated notes. |
7. That 1 know as fact which I
depositions in the affidavit in App
are mostly untrue and grossly a mi
this case as presently constituted.

fact which I verily believed as follows:

(a)

(b)

(c)

(d)

(e)
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That the facts deposed to in paragraph 6 herein
are the true state of affairs. - |

That the Applicant himself in his own

handwriting voluntarily confirmed most of the
facts stated above. e

That the Applicant made a voluntary

confessional statement admitting the facts as
stated above.

That the aforementioned properties acquired by

the 6% Accused/Applicant were traced, attached

and temporarily . forfeited/attached by a valid

court order.

That the Applicant was merely admitted on
administrative bail to enable us conclude our
investigation and to avoid infringing - on  his
fundamental right since the charges were not
ready. : o

verily believed that. the
licant’s summons for bail
sreépresentation of fact of

paragraphs 4 — 18 of the Affidavit in
plicant’s Motion on Notice, I know as 3
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(f) That immediately the Culpability of the Applicant
- was established and the charges filed by our
Prosecutors, the said administrative hail, wae
revoked and the Applicant was consequently re-
arrested and taken back to custody.

9. That releasing' the Ap_pli'cant will aid hi
offence and/or temper with the alread

forfeited which he acquired with t
alleged offences.

m to commit a further
y traced, attached and
he proceed of these

10.That it will be in the interest of justite' to refuse this
Application, more so when the proof of evidence before this

Honourable court clearly linked the Applicant to the alleged
~ offence, : | s I

11. That the Applicant will interfere with our witnesses in view

of the facts that some of the proposed prosecution
witnesses are officer of the bank who had at ome time or
the other worked with the Applicant herein and will be

- intimidated if invited to give evidence whilst the Applicant
IS not in the custody of the State. :

As stated earlier in-the course of this. judgmerjt, the learned trial
Judge considered the nature or gravity of the offences for which the
Appellant and the other accused persons were arrai'gned, and the severity
of the punishment which those offences will attract in case of a conviction.
He therefore was of the view .that, on the face of those circurﬁstances,
there is a likelihood that the Applicant would run away from .justice if
granted bail. Upon carefuyl reading of the proof of evidence filed along with
the charges preferred against the Appellant and the pungen.t facts deposed
to in the Counter-Affidavit, which facts have not been controverted nor

challenged by the Appellan't"by way of a Further Affidavit, I am inclined to
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agree Wit_h the learned trial Judge. The fact that the Appellant was granted |
Administrative bail pending his arraignment will not change the situation.
This is because, as rightly pointed out by the learned trial Judge, on
administrative bail is usually an extra-judicial act done by the’bod}y charged
“with the investigation, at a time when evidence is yet to be gathered, while
bail at this stage is considered after arraignment when evidence to proof
the case stares the accused person in the case. Before arraignment, an
accused person may yet entertain the hope that certain evidence which
may nail ‘him. may not be discovered, but after investigation has been
concluded, such evidence may have been exposed. Thus, the attraction to
escape justice may be higher after evidence to proct the case has been
unearthed. I am therefore of the view, which I hold that the learned trial
Judge was right when he declined to exercise his discretion in favour of bail
to the Appellant. | | |

Having held as above, I am of the view that this appeal. has no merit.
It is accordingly dismissed. Accordingly, I hereby affirm the Rulihg of the
court below, delivered on the 19th day of June, 201.5

e ——awa \
C &{/{/W’L“
'HARUNA SIMON TSAMMANI
JUSTICE, COURT OF APPEAL

COUNSEL:
Oritsuwa Uwawah; Esq for the Appellant.

Shola Obaribirin; Esq for the Respondent.
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OBIETONBARA DANIEL-KALIO, J.C.A

[ have had the privilege of reading the draft judgment of my learned
brother Haruna Simon Tsammani JCA.

My lord comprehensively considerad the issues in the appeal. I agree
~with both the reasoning and the conclusions of my lord. "By way of a
modest comment or contribution, T wish to say that the decision of the trial
court to grant or refuse bail is-a discretionary one. Unless this court comes
to the conclusion that the exercise of the discretion was manifeétly wrong,
arbitrary, reckless, injudicious‘ or contrary to justice, it cannot interfere

even if it might have exercised the discretion differently '-if the discretion

were that of this court to exercise. See Imonikhe v. AG Bandel State
(1992) NWLR part 248 p 396. 1 am of the firm view that the exercise

of discretion by the lower. court did not come within the negative

parameters that will make the exercise of the discretion improper. T

therefore see no reason to disturb the exercise of the discretion of the
~lower court in refusing to grant bail. '

For this reason and the fuller reasons given by my learned brother, I

find no merit in the appeal. I affirm the Ruling of the lower court.

\ s

- HON. JUSTICE OBIETONBARA DANIEL-KALIO
- JUSTICE, COURT OF APPEAL



APPEAL NO: CA/1/228/2015

- NONYEREM OKORONKWO, JCA)

BETWEEN:

OYEBAMIJI AKEEM - APPELLANT
AND | h ,

FEDERAL REPUBLIC OF NIGERIA e RESPONDENT

DISSENTING JUDGMENT
(BY NONYEREM OKORONKWO, JCA)

This appeal arose from the decision of the Federal High Court per
A.O. Raji J in charge No.FHC/IB/31C/2015 delivered on 19" June, 2015

where'by the court refused bail for the appellant and his co-accused person..

The appellant, dissatisfied with the decision appealed to this court on

7/9/15. As stated in paragraph 2.01 — 2.03 of the appéllant’s brief, the
appellant ..... : ' '

The appellant was arraigned on 3° of June, 2015
before the Federal High Court Ibadan Judicial
Division a/ongs/dé seven (7) other persons on a 28
count charge, under the Advance Fee Fraud, and
other fraud related Offences Act No. 14 of 2006,
Bank Employee etc (Declaration of Assets) Act Cap.
Bl Laws of the Federation of Nigeria 2004, the
Criminal Code Act Cap. C38 Laws of the Federation
of Nigeria Miscellaneous Offences Act, Cap. M1/
Laws of the Federation, 2004; See pages 2-13 of



Nilie Records. - .The appe//ant pleaded not guilty to
the charge. See pages 1586 — 1599.

The appeliant filed a motion for bail dated the L or
June, 2015, but filed on the 2% of June, 2015 as
well as Written Address dated and filed on the 4"

day of June, 2015. See pages 1550 — 1559 of the
Records. - ;

The respondent in opposition to the bail application,
filed a 15 paragraph Counter Affidavit, and a
Written address, both dated and filed on the 5" day
of June, 2015. See pages 1560 - 1585 of the

Records.
 The background of the fact of the case which 1 have compared with the

record is as given by the respondent. I therefore adopt same and

reproduce hereunder.
The issues raised by the parties are as follows: |
For the appellant, it is:

"Whether or not given the facts and circumstances
of the case, the learned trial judge was right in
refusing the applicant’s application for bail.”

For the respondent it is;

WHETHER HAVING REGARD TO THE MATERIALS
PLACED BEFORE THE LOWER COURT, THE LEARNED
TRIAL JUDGE DID NOT EXERCISE HIS DISCRETION
JUDICAILLY AND JUDICIOUSLY IN REFUSING THE
APPELLANT'S APPLICATION FOR BAIL AS TO



WARRANT AN INTERFERENCE WITH THE EXERCISE
BY THIS HONOURABLE COURYT,

In arguing theissue raised, the appellant seem td bring out the
distinction or contrast between section 118(2) of the Criminal Procedure _

- Act and section 162 of the Administration of Criminal Justice Act 2015.

In 4.06 and 4.07 of his brief of argument, .appellént argues thus:

"A defendant charged with an offence punishable

with imprisonment for a term exceeding three years
- shall on application to the court, be released on bail

except in any of the following circumstances: ’

(a) - Where there is reasonable ground or believe
~ that the Defendant will, where released on
 bail, commit another offences;

(b) Attempt to evade bhis trial;

(c) Attempt to influence, interfere with, intimidate

witnesses, and or interfere in the investigation
of the case; '

(d) Attempt to conceal or destroy evidence;

(e) 'Prejudice the proper investigation of the
" offence; or -

- () Undermine or jeopardize the objectives or the

) purpose or the functioning of the Criminal
Justice Administration, including the bail
system.” (emphasis supplied).



We submit with respect that all an applicant for bail
need to do, is to make an “application” and no
more; for him to be entitled to bail; this is because

. the phrase “shall on application to the court,
be released on bail” is mandatory.

The appellant in my view is construing section 162 of Criminal Justice
Administration Act 2015 given above' as a mandatory provision which
enjoins an applicant charged with an offence to merely apply for bail and
automatitally such applicant' is granted bail except the court sees reasons

under section 162 a, b, ¢, d, e and f to refuse bail under those ground.

Against this assumption of innocence appellant further argue
following Bamalyl vs. State (2001) 4 SCNJ 103 at 126 that:

"It would well be that it is the //ke//hood of the
accused making himself available to stand trial in
any given case that may be of paramount concern.
There is authority for saying that it is a proper and
useful test whether ba// should be granted or
refused to consider the Probability that the

accused will appear in court to take his trial. %

In this case, appellant contend that the trial court having tacitly
approved of the conduct of the appellant in keeping to the terms of the

administrative bail granted him when the learned trial judge observed thus:

It would however seem to me that compliance with
‘administrative bail shows some good faith on the
~ part of the Defendant which can tilt the scale in



favour of an Applicant in a border-line case. This
ground therefore avail all the Defendants in
' all four charges” (emphasis supplied)

We submit further that assuming but without
conceding that the court ought still consider these
factofs, it is our humble submission that the learned =~
trial  judge  failed o dispassionately  and
independently consider the appellant’s application in
the joint ruling delivered by the learned trial judge |
while considering the issue of the natiure and
gravity of the offence at page 1716 of the records
the court said the applicant faces a punishment of
not more than 20 years, but not less than 7 years, ir
convicted under the advance fee Fraud Act 10
years in addition to forfeiture of Assets under the
banks employee etc, Declaration of Assets Act and
between 14 and 20 years without option of
fine under the miscellaneous offences Act,

and consequently concluded that the offences are
severe. ; :

That court ought to on that basis have granted bail to the applicant since
the antecedent favour the grant of bail.

This consideration alone, appellant argue, should have weighed'
heavily on the lower court than considerations of evidence and severity of
punishment citing Garba vs. the State (1997) 3 SCNJ 68 at 86 and

that in considering nature of evidence pr.oposed, 'régard ought be had to
the defences disclosed in the proposed statements.



App'ellant charges that the trial court was selective in dispensing the
grace of bail whereas in considering the case of the accused person the
trial court varied the measure even when the defences appear similar.

Appellant argue at paragraph 4.28 — 4.32 thus:

Incidentally the learned trial judge considered the
/ssue of denial of the actual knowledge of the
commission of the offence while considering the

' ' application of other defendants In Charge 3 /15,
the court said: “As regard 6" defendant,
the prosecution could only show that he
allegedly collected some money from
5" defendant. He did not know what
the money was meant for. ...I must find
that the case against 6™ defendant is.
not strong.” See page 1722 of the record.

- In 33C/15, while considering the case of the
5% defendant, the learned trial judge said:

"As regards 5 Defendant, he denied knowledae of
the offence but signed packing slips and was also
charged with forgery. I do not think there is a strong

- case against the 4" and 5" Defendants in 33C/15,”
See page 1723 of the record. Whole ConS/der/ng
34C/J5 the court said:

"As regard 34C/15, the 4" Defendant being a
contract staff stated that he merely followed his
superior and never signed any papers. He however
qained N160,000 which is_not his salary. Viewed
against the amounts of money involved in the charge
however, it seems that there is no strong case




against 4 Defendant.” See pége 1724 of the
SHRecord. |

We submit that in the instant Appeal the same
criteria, which the learned trial judge considered in
favour of other Defendants in other charges
features in the case of the appellant; yet the

learned trial judge did not consider it in favour of
the Appellant, |

In the statement of the Appellant the Appellant:
said: "I was informed it was proceed of sales of-
mint...” "..I did not realize that the money was a

stolen money and they did not open up the source

of the money to me initially.”  The court said 6"

defendant collected money but he did not know
~ what the money was meant for’ same as what the

Appellant said yet the court said the case of the 6

Defendant in Charge No. 32C/15 is not Strong while

that of the Appellant is strong.

The Appellant denied knowledge of the commission
~ Of the offence, just like the 5" defendant in 33C/15
and the court agreed that: “that shows the case
against the 5" Defendant is not strong” but
considered that of the Appellant as strong.

The Appellant said he was given money which he
was told was proceeds from the sales of mint; and
that he did not know that what he was told was not
the truth, the learned trial judge found that the 4"
Defendant in 34C/15 like the Appellant gained
money which was not his salary, yet the learned
trial judge concluded that the case against the 4"



Defendant in 34C/15 Is not strong while that of the
Appellant is strong. ‘

In this regard appellant submit that the lumping together of the
various applications and delivering composite rulings each varying from thé
other had occasioned a miscarriage of justice to the appellant as was held
in Olayiwola vs. Federal Republic of Nigeria (2006) All FWLR (pt.
305) 666 at 697 E — F where the counsel was given thus:

"It is needful to further emphasize that each
accused’s trial is distinct and independent of the
other, with the individual having to plead to a
distinctive charge against him. By analogy and with
each having applied for bail, there is every reason to
have. considered each application on its own merit
therefore. By lumping same together and delivering
a joint ruling did not satisfy “the adequate
consideration of all materials placed before the
court.” Every application, no matter how stupid it
might be deserves a constitutional legal place of
consideration. The lumping together and without
such individual due consideration, had certainly
occasioned a serious miscarriage of justice to the 1°¢
accused/appellant’s appeal must also succeed on this
ground.” (emphasis supplied).

For the respondent, a good starting point would be to restate the

submission of the respondent at paragraphs 4.01, 4.02, 4.03 and 4.04.
They are herewith reproduced. '

In arguing the sole issue for determination, it must
be- rejterated that the power of the lower court to
admit the appellant to bail in respect of the offences
for which he is standing trial, is discretionary,



although the discretionary power h7u5t be éxercised
Judicially and Judiciousiy.

It must also be borne n mind that usua//y, an

Appellate Court will not interfere with an exercise or
discretion by a lower court simply because jf faced

with a similar application, it would have exercised

the discretion d/'fferént/y. See Minister, P.M.R.
vs. E.L (Nig.) Ltd (2010) 12 NWLR (pt. 1208) 261

at 292 Jtysithe duty of the appellant herein who }
has appealed against the exercise of discretion by
the lower court to satisty this Honourable Court that

~ the lower court did not exercise its discretion
Judicially and Judiciously.

Also, in a situation ‘such as the instant appeal,

which borders on the exercise of the discretion of a
lower court, the auty of this Honourable Court js
simply to look at the record, review same and
determine whether the lower court exercised jt
discretion judicially and Judiciously having regards
- to the facts and circumstance of the case. See Ali
Vs, State (2012) 10 NELR (pt. 1309) 589 @

609, paragraphs A —D and Sappeddine vs, COP
(1965) 1 All NLR 54.

The onus is on the appellant to show that the lower

- court did not exercise the discretion Judicially and
Judiciously.  This onus Js not discharged by merely
representing the same argument before the -

Appellate Court in the hope that it would exercise
Its discretion differently.



The respondent is well aware of the provision of sectlon 162 of the

Administration of Criminal Justice Act which of the expense of repetition, I
reproduce again.

“(1) © A defendant charged with an offence
punishable with imprisonment for a term exceeding
three years shall on application .to the court, be

released on bail except in any of the following
circumstances.

a. Where there is a reasonable ground to believe
that the defendant will, where release on ball
commit another offence; ‘

b, Attempt to evade his trial;

c. Attempt to influence, interfere with, intimigate

witnesses, and or interfere in the investigation of
the case;

d. Attempt to conceal or destroy evidence,
e. Prejudice the proper investigation of the case; or

f. Undermine or jeopardize the objectives or the
purpose of the functioning of the criminal justice
administration, including the bail system.”
(emphasis supplied). |

At paragraphs 4.08 ‘and 4.09 of his brief, learned respondents
counsel submitted thus:
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It is submitted that contrary to the submission of

appellant at. paragraph 4.09 of his brief, the
requirements set out under section 162 of the ACJA

has not changed the position of the law with regard
to the factors that the court would consider in
refusing or granting bail. It has.also not removed.
the discretionary power of the court to refuse or
grant bail. It can at best be said that the new Act,
merely codified existing judicial principles. -~ The
learned trial Judge rightly stated this when he held
at page 1713 of the record thus:

“Section 162 would thus seem to be a
codification of existing Judicial
Principles for the grant of bail.”

Having regards to the provision of section 162 of

the ACJA reproduced above. It is clear that the
court can exercise its discretion to refuse bail where

any of the factors listed under the section s
present. By the wordings of the section, it is not
the requirement of the law that all the factors must
co-exist before the court can refuse bail. It is
important to note that the provision of section 162
ACJA is in line with the decision of the Supreme
Court in Bamaiyi vs. State (2001) 8 NWLR (pt.
715) 270 at 291 where the Supreme Court set out
the relevant factors that the court ought to consider
in exercising its discretion on whether or not to
grant bail. The factors set out by the Supreme
Court are as follows: (1) evidence available against
the accused. (2) Availability of the accused to
stand trial. (3) The nature and gravity of the
offence.  (4) The likelihood of the accused

11



committing another offence while-on bail. (5) The
likelihood of the accused interfering with the course

~of justice. (6) The criminal antecedent of the
accused. (7) The likelihood of other charges being
brought against the accused. (. 8) The probability of
guilt. — (9) Detention for the protection of the
accused. (10) The necessity to procure medical or

- social report pending final disposal of the case. See

~also State vs. Akaa (2002) 10 NWLR (pt. 774)
157 @ 173,; Dantata vs. The Police (1958)
NRNLR 3; Olatunji vs. F.R.N. (2003) 3 NWLR
(pt. 807) 406 @ 425, Nwude vs. F.G.N.
(2004) 17 NWLR (pt. 902) 306.

Learned respondent’s counsel argues that the law in relation to bail

has not changed W|th the commg into force of the Crlmmal Justice
Administration act

On the evidence, it was argued that the trial court considered the ‘
proof of evidence and was of the view that the evidence preferred against

the appellant is formidable. Citing Bamaiyi vs. State (2001) 8 NWLR
(pt. 715) 270 at 292.

At page 4.13 the learned senior Advocate for the respondent
-submitted thus:

It s the law that the more cogent the evidence
before the court, the greater the possibility that the
accused person may attempt to evade his trial or
 may refuse to appear at his trial. In other words, in
determining the likelihood of an Accused evading
his trial, the court would take into consideration the
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cogency of the evidence in the proof of evidence
and the gravity of the offence being alleged. This js
the requirement under section 162 (1) (b) of the
ACJA. The requirement of cogency of evidence and
gravity of the offences are usually connected to the
probability of the accused not being available to

face his trial or the pPossibility of him evading his
trial, e

- Stressing that at 4.14 that:

It must be noted that the likelihood of an accused
making himself available to stand trial in any given
case Is usually of paramount concern to the court.
See Anajemba vs. F.G.N. (Supra) at page 284.

And in paragraph 4.15, learned senior counsel offered some reasons why
administrative bails are granted which is to ensure that the constitutional
restrictions of not holdihg a suspect beyond 24 hours are not contravened

and also to give time for the Ip'rosecution to Prepare its charges and proof
of evidence. '

In this case; learned counsel argued, the trial judge gave much
| consideration to the nature and gravity of the offence alleged against the
appellant some of which attract a punishment of 21 years.

Learned senior counsel thinks if probable that this court might have
decided the issue differently from the way the trial judge did, but contends

that, that is no reason to interfere with the exercise of discretion by a trial
court. i

The above is the essential argument of the parties in this appeal.

i3]



In his conSlderatlon of ball at pages 1722 — 1724 of the record, the
leamed trial ]udge said in respect 32C/15.

“As regards 6" defendant, the prosecution could only show that he
allegedly collected some money from 5" defendant. He did not know what

the money was meant for ----- I must find that the case against 6"
accused is not strong

At 1722 in 33C/15 while considering the case of the Sth defendant the
learned trial judge said:

“As regard 5™ defendant, he denled knowledge of the offence but -
sngned packing slips and was also charged with forgery. I do not think

there is a strong case against the 4" and 5" defendants in 33/15.

At 1723 of the record while considering charge 34C/15 the trial court
again said:

“As regards 34C/15, the 4™ defendant being a contract staff stated
that he merely followed his - superior and never signed any papers. He
however gained #160,000 which is not his salary. Viewed against the
amount of money involved in the charge hoWever it seems there is no

strong case against 4" defendant. At 4.31 and 4.32 of- appellant it
was posited thus:

The appellant denied knowledge of the commission
of the offence, just like the 5" defendant in 33¢/15
and the court agreed that; “that shows the case
against the 5 defendant is not strong” but
considered that of the appellant as stronag.
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The appellant said he was given money which he
was told was proceeds from the sales of mint; and
that he did not know that what he was told was not
the truth, the learned trial Judge found that the 4"
defendant in 34C/15 Jike the appellant gained
money which was not his salary, yet the learned
trial judge concluded that the case against the 4"
defendant in 34C/15 js not strong while that of the

appellant is strong. .

While a trial court is perfectly entitled to peruse the proof of evidence
proffered by the prosecution, it is only intended to give an idea or
semblance of the case the prosecution is likely to lead. It is a proposal.
Some time it is withdrawn or changed or amended and even when led in
actual evidence, it may crumble or succumb under the rigours of cross

examination. It is never used to pronounce upon the guilt or otherwise of
an applicant for bail.

Giving the findings of the learned trial judge like “I must find that the
case against 6th defendant is not strong or” I do not think there is a strong
case against 4”‘ and 5™ in 33C/15 ---or “it seems there is no strong case
against 4™ defendant” ------ see 1724 of record. '

Those comments of the trial judge were, of an ihterlocutory stage
definite findings of not guilty and acquittal in respect of some and definite
ﬁndin'gs of quilty in réspect of the appellant whose case the judge
considered strong. 'Strong.éhd not strong are value judgments which a

trial court cannot rescile from and which will influence the entire conduct of

15



the proceedings including trial? 1t means that before tfial, the trial court
had an acquitted or convicted the suspect/applicant.

In this case charged in relation to FHC/IB/31C/15; FHC/IB/32C/15:

FHC/IB/33C/15 and FHC/IB/34C/15 were lumped together as the trial
judge commented ih; |

This Ruling relates to applications for bail filed on
behalf of all the Defendants in four charges pending
before this court to wit:

— Charge No: FHC/IB/31 2015 , g
FRN - VS, — KOLAWOLE BABALOLA & 7 ORS. (31C/15)

— Charge No: FHC/IB/32C/15 '_
FRN — VS, — KOLAWOLF BABALOI A & 5 ORS. (32¢/15)

~ Charge No: FHC/IB/33C/15 .
FRN = VS. ~ KOLAWOLE BABALOLA & 4 ORS. (33C/15)

-~ Charge No: FHC/IB/34C/15
FRN = VS. — KOLAWOLE BABALOLA & 4 ORS. (34C/15)

| In Olayiwola vs, FRN (2006) All FWLR 305 at 666 — 667 the
follvowing- admonition was given:

"It is needful to further emphasize that each
accused’s trial is distinct and independent of the
. other, with the individual having to plead to a
distinctive charge dagainst him. By analogy and with
each having applied for bail, there is every reason to
have considered to have considered each application
on its own -merit therefore, By IUmping same
together and delivering a joint ruling did not satisfy
“the adequate consideration of all materials placed

16



before the court.” Every app/ication, no matter how
stupid it might pe deserves a constitutional lega/
Place of consideration. The lumping together and
without such individual due consideration, had
certainly occasioned a serious miscarriage of justice
to the 1°¢ accused/appellant’s _appeal must also

sticceed on this ground.” (emphasis supplied).

Such lumping together or “consolidation” as it were of different cases of
different PErsons is very likely to confuse'a trialv‘court and be cloud his
vision and make it possible fo transfer feelings derived from one case or
One person to another. Such lumping together and the danger associated
therewith- is ehough to carry this appeal through. i

Another consideration in this appeal is the provision of section 162 of
the New Administration of Criminal Justice Act 1915 which provides, T will-
quote again for emphasis that: -

(1) A defendant charged with an offence
punishable with imprisonment for a term exceeding
three years shall on application to the COUIL, “De 1’

released on bail excepi‘ in any of the following
circumstances.

g. Where there is a reasonaple ground to believe
that the defendant will, where release on paj/
‘commit another offence;

A. Atz‘empt to evade his trial;

L. Attempt to Influence, interfere with, intimidate
witnesses, and or interfere jn the investigation of
the case;

J. Attempt to conceal or destroy evidence,
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K, Frejudice the proper jn vestigation of the case; or

I Undermine Or jeopardize the objectives or the

- purpose of the funa‘/'on/'ng of the criminal justice

: adm/n/‘sz‘rat/‘on, ncluding  the bail  system.”
(emphasjs supplied).

N every circumstance where it
applies, a right €xcept where the case comes under the €xceptions in (a)

(b) (o) (d) (e) and (f). If'it Is a right, the onus to show that in 3 given

My view of the section'is that it makes baijl

Prosecution and not the applicant as learned Senior Advocate for the
respondent herein has argued.

placed the burden of proof where it Customarily should pe — on the

prosecution. It thereby gives meaning to the solemn and enshrined
provisions of the constitution in section 36 (5) which pontiﬁcally declare —

"Every person who is charge with a criminal oﬁ‘ence shall be
- Presumed to be innoceht until he s proved guilty” whatv IS presumed?
What does it mean? To "Presume” the Oxford Dictionary tenders as (1)
suppose to be true;'take for granted. It s the same as assumed which the
Same dictionary defines as take or accept as being true, without Proof.
Such powerful-adjective js used for section 36 (5) of the constitution.

18



It. is this section of the constitution that section 162 of the
Administration of Criminal Justice Act 2015 came to give meaning to and
reverse the burden of proof in matters of bail. Indeed the court in Adams

vs. Attorney-General of the Federation 2007 All FWLR (pt. 355)
429 at 445 seem to have had this principle in mind when it declared.

“"Since the court presumes in favour of the liberty of
the subject and his innocence until found guilty, the

onus is on the prosecution to show in a given CaSeA

that an accused or applicant for bail is one that

should be refused bail” (emphasis supplied).

The discretion the court has in the matter of bail is a circumscribed

type directed only to those exceptional cases as listed in section 162 of the
ACJA Act 2015.

In this case, it is obvious that by the comment of the trial court that
the evidence to be led (not led) against the appellant is strong, which the
learned counsel for the respondent described as Formidable the
presumption in section 36 (5) is already displaced and the appellant is

thereby presukmed quilty. This in my view is a negation of a vital
| Constitutional Provision.

In Appeal No. CA/I/198/2015 ONI ADEMOLA DOLAPO V5.
FEDERAL REPUBLIC OF NIGERIA Court of Appeal Ibadan delivered.
29/1/2016'; I said of section 36 (5) thus:

My view of section 36(5) of the Constitution Is that
because of the presumption of innocence upon an

19



accused person it is for the prosecution to show
exceptional circumstance why bail should be
refused or denied a person presumed to be

innocent and not otherwise. This should be the

case invarfably. I am aware of the considerations
outlined in Bulama vs. F.R.N. (citation)
particularly the dicta at page 509 thus:

"The exercise of discretion by the Judge, in
~ the grant or refusal of bail to an accused, is
governed by several factors which aré not
necessarily constant aé they do change with
Chang/ng circumstances and time. They
cannot be regarded as immutable and
applicable for all times. It must be borne in
mind that it is not only the part/es' i any:
dispute before a court that are interested in
- the outcome but also the larger society of
" which these parties, biological or - artificial,
have a stake in every decision of a court of
law; and societal fortune may often be

determined by such court decision.”

In making such considerations, extreme care must
- be taken not to throw overboard the presumption of
/nnocfence in section 36 (5) of the Constitution and
caution must also be taken not to weigh the scéz/es

unevenly against such an accused person in favour

20



of the /argerlsociely, That is not the Import of th

uf/'//'tar/a/? pr/hC/p/e,

For all the reason given

above, I think the learned trig| judge was

largely misconceived in the consideration that led to his decision and

consequent refusal to the appellant.
decision of the trig| court as it affects
Appellant shall be and is hereby granted

judge granted the other suspects in the same char

&,

= Ba/'/ /'n_ the sum of 420 million.

~ Two sureties each in the sajd sun

The two sureties to have landed property cover
by certificate of occupancy within Oyo State.

Sureties to be resident within Oyo State,

Sureties to swear to affidavit of means and of

residence and deposit two recent passport

photographs each in court:

Sureties to produce three Years current taxi
clearance certificates. ' |

Defendant to réporz‘ at the EFCC office in Abuja

- or where there is an office jn Oyo State at the

sald office once every three weeks, on a
Monday. : :

Defendant shall upon realize produce two recent

passport photographs ezch.

The Appeal shall be allowed. The
the appellant is hereby set aside.
bail in the same terms as the trial

ges lu m‘péd together.
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The title documents to the land
sureties to be verified by the Deputy Chief Registrar
Federal High Court, Ibadan, :

— Defendant to aeposit thejr Internation
~In court.

NONYEREM OKOR KWO,

JUSTICE, COURT OF APPEAL.

al passport

ed properties of the
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