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IN THE HIGH COURT OF JUSTICE OF THE FE EDERAL (,APITAL

TERRITORY

IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT MAITAMA

SUIT NO: FCT/HC/CR/05/2011

BETWEEN: .
FEDERAL REPUBLIC OF NIGEIRA.................o... PLAINTIFF . .
AND

- USMAN IBRAHIM

N Y e .ACCUSED
 JUDGEMENT
DELIVERED BY HIS LORDSHIP: HON. JUSTICE S.E. ALADETOYINEO

The accused person' was arraigned before this Cougt on the 17" day of T

November, 2011 by the Economic and Fmancial Crimes Commission for the
offence of Criminal Breach of Trust contrary to section 311 and punishable under

section 312 of the Penal Code. The charge against the accused person reads as

follows:

“That you Usman Ibrahim being a staff of Sm:%éi.;;_rd Chartered Bank
Abuja. On or about the 2" day of February, 20] 1 at Abuja in the
Abuja Judicial Division of the High Court of fhe Federal Capital
Territory, Abuja did dishonestly mzsapprop; iated the sum of
$90,000.00 entrusted 1o you by one FARUK SAMBO to be deposited
into his  Standard Chartered Bank Domtczlmry account ~ No.
00227090000 and thereby committed Crumnal Breach of Trust

punishable under section 312 of the Penal Code CAP 532 laws of the
Federation of Nigeria (Abuja), 2004” -
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After the arraignment of the accused person, he pleaded not guilty and the

Prosecutor called three witnesses to establish the ingredients of the offence against
the accused person. The 1% witness is PW1; his name is FARUK SAMBO, a

retired public servant, Managing Dircctor of Quarda Construction Company Ltd.

The accused was a staff of standard Chartered Bank Ga1l<1 Abllja before he

was dismissed for this mCIdent

PW1 Faruk Sambo has a dOlDlClllaly account wuh Standclrd Chzutered Bank
Garki Abuja. The accused person was his account officer. PWI bought

construction equipments from United States of Ameuca and there ‘was need for

him to remit $200,000.00 to where he bought the eqmpmenls

PW1 therefore gave his brother by name Muutala Garuba a cheque drawn

on Unity Bank Plc valued N32 »300,000.00 with a dlrectlve to CdSh the money,

change same to $200,000.00 at Burcau de change and then give the money to the
accused person to be paid into his domiciliar y account at Slculdald Cha.rteled Bank,

Garkl Abuja. Muritala Garuba who gave evidence as PW3 actually cashed the

money, changed same to $200,000.00 and delivered same to the accused person

who issued receipt to him which was admltted as Exlnblt A’ Exhibit ‘A reads as

follows:

“A total of USD200,000= hab been given to me USMAN IBRAHIM
for deposit into Standard Chartered Bank Account” o




PW1 told the Court that he was aware that the accused person cannot déposit ¢

the $200,000.00 to his domiciliary account at once in 2 single day and that the bauk .

cannot accept more than $50,000.00 deposit per day.

It will therefore take the accused four working days to deposit the ; ._ o
$200,000.00. The accused person only deposited the sum of $110,000= into the o

domiciliary account of PW1 and claimed that he was defrauded of the balance of

$90,000.00 by angels of Allah who happened to be fraudstars; PW1 then wrote a

petition to EFCC which led to the accused being arraigned before this Court for

btcach 01 l:1 ust.

The 2™ witness for the prosecution was PW2 by name SHEHU AWWA
MOHAMMED, he is attached to EF ‘CC as an 111vesngat01 and he investigated the
case against the accused upon the petition written to EFCC by PW1 through hlS
lawyer, PW2 told the Court that the sum of $200,000.00 was given or entrusted to
the accused person by PW1. The money was to be dcpos:lted into PW1 domiciliar y
account i Standard Chartered Bank Garki, Abuja. Thc accused person only
deposited $110,000.00= into the said domiciliary account The remaining balance
of $90,000.00 was not accounted for by -the accused he only claimed he was

defrauded of $90,000= by fraud star. PW2 obtained the~ statement of the accused

person through the words of caution and the accused wu)te his statement in his’

own handwutmg, same was admitted as Exhibit ‘G,

In Exhibit ‘G’, the accused person accepted collcctlng the sum of $200,000=
from PW1 but claimed he can only made $50,000.00 deposu into the account of
PW1 per day and therefore went home with the balance It was at home he
encountered the fraudstars who duped him of $90,000. 00 out of the $200,000.00.
The accused wrote a petition, Exhibit ‘K’ to the EFCC 011 the S'd day of March
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2011 about the fradstar who defrauded him. He later wrote another petition Exhibi__l__:j .

‘L’ to the Commissioner of Police, FCT Command about the same people. :.th'at- -

defrauded him.

Under cross examination, PW2 claimed Exhibit ‘K’ was never assigned to® =« o

him for investigation; neither was Exhibit ‘K’ assigned to his team of investigators

for investigation, Exhibit ‘K’ is a petition written to EFCC by the accused about
his being defrauded of $90,000.00 by fraudstars. The petition was written on the
2" day of March 2011 and received by the EFCC on the 3" day of March 2011,

Apart from Exhibit ‘K’; the accused person wrote in his statement Exhibit
"G’ that he had earlier written a petition to EFCC on the issue of $90,000.00 on the
3" day of March, 2011 for investigation. PW2 claimed that accused only provided.
him with the telephone number of those people that defrauded him, he called the.
number which was not available. PW?2 claimed he -c-:_'mlnot go further on the
investigation as there was no enough facts to do so. lh.e petition written to the
Commissioner of Police, FCT Command by the accused pelson in 1espect of his
being defranded of $90,000.00 dated 21* day of Maich 2011 was 1endered n
evidence as Exhibit ‘L’ through PW2, Equally admitted _th1ough PW?2 is Exhibit
‘M’ a certified true copy of FIR with which the C()ln{'fﬁ;s:'sioner of Police FCT
arraigned three people accused of defrauding the aCCLlséﬁ':_éf $90,000.00. Exhibit
‘M’ indicated that the three accused persons who clefraudé.d*'the present accused of

$90,000.00 were arraigned before Upper Area Court Karu afte1 the investigation of
Exhibit ‘L, -

PW3 Murtala Garba confirmed to this Court that PWIIShlb brother and that
he gave him a cheque valued N390,000,000.00 to be cashé@:é#t;'}ijnity Ban]:{;f’P_lc with

the instruction to change the money to $200,000= and give same to the accused
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person. He gave the $200,000.00 to the accused on the 2™ day of Febrtlai'y"?,()__'l,:l-_ o

and the accused gave him an acknowledgement which had been admitted as

Exhibit “A”’.

From the evidence of the Prosecution witnesses it is not in doubt nep--

disputable that the accused received the sum of $200,000= {rom PW1, the dir.ectiv_e;

given to the accused was to pay the N200,000.00 to the domiciliary account of 7’ _
PW1 in Standard Chartered Bank Garki, Abuja FCT. What the accused paid to the | "
account of PW1 was $110,000.00 remaining the balance of $90,000:;which the

Prosecutor alleged accused person dishonestly misappropriated.

After the conclusion of the evidence of the prosecution, in other words after L

the witnesses for the prosecution concluded their evidence and closed their case,

Counsel to the accused person made a NO CASE SU_BMISSION ON BEHALF
OF THE ACCUSED PERSON on the 23“ day of December 2014 while the

Prosecutor equally stated in his written address that a prima facie case has been

established against the accused person. What did noé.-:“ease submission made by
defence Counsel postulate? For answer to the questioiiSee' EKWUNUGO VS -_
FRN (208) 15 NWLR PT 1111 PG 630 AT 632 where the Supreme Court held as

follows:

4 Submission that there is no case 1o answer by an accused person
means that there is no evidence on which even zf the Court believe it,
it could not convict. In other words, that cerlam essennal elemenrs of
the offence for which the accused stands charged was not proved by
the Prosecution; that no evidence was led to p} ove such essennal
element. The question whether or not the Court _bel-;eves the evzden_ce

led does not arise ar that stage of the proceeding;_?.”-iT.he cre'c'lilsﬂlfl'ftj/ of
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the witnesses also does not arise at that stage. This is because the trial
of the case was at that stage not yet concluded. This is therefore the
reason why the court should not concern iself with the credibility of

witnesses or the weight to be attached to the evidence”.

On when a no case to answer made by defence Counsel on behalf of the
accused can be properly made and uphold by the Court, See: EKWUNUGO VS.
F.R.N. (2008) 15 NWLR PG 630 AT 633 where the Supreme Court held as

follows:

“A submission of no case to answer could only be properly made and

upheld when;

(a)there has been no evidence to prove an essential element in the
offence and or;

(b)the evidence adduced by the prosecution has been so discredited as a
result of cross examination or is so manifestly unreliable thar no

reasonable tribunal could safely convict on it”

The duty of the Court while ruling on no case Subl'Ille]()D 1s to look at the
evidence of the prosecution witnesses including the Exhlblts and *determine
whether a prima facie case had been made out agamst 1he accused person. What
has to be considered is not whether the evidence of the three prosecution witnesses
including the Exhibits are sufficient to justify convmuon Lhe Court is equally not
expected to write lengthy judgment. A ruling on no cabe Slell’]lelOD should be as

brief as possﬂﬂe and not in any way go into evaluation of the evidence led.

See: UBANATU VS. C.P. (2000) 1 SC PG 47 where t_h_('::g.Supreme Court held as

follows:
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“lt is trite law that on a submission of “no case to answer” it is wiser
Jor a judge or magistrate to be brief in his ruling and make no

remarks or observations on fact”

On what amounts to prima facie case against accused person in a no
case submission, in other words when a no case submission made on behalf

of the accused person will not be upheld by the Court.

See: EKWUNOGO V. F.R.N. (2008) 15 NWLR (PT.1111) 630 ATl_,;A

634 where the Supreme Court held as follows:

“At the stage where a no case submission is made on behalf of an
accused, the issue is not whether the Prosecution has proved the
charge against the accused beyond reasonable doubt but whether a
prima facie case has been made out by the prosecution against the
accused so as to make it necessary for the Court 1o call on the

accused to open his defence 1o the charge”.

Case is made out against the accused person. See: EKWUNOGO V.
F.R.N. PG 634 supra.

“A prima Facie case is made out where the ewdence adduced by the

prosecution is such that if uncontradicted, would be suﬁ icient to prove

the case against the accused persons”

AT 43 where

See: DURU V. NWOSU 1989 1 NWLR (PT.113) 24

Nnamani Jsc held about prima facie case as follows:

“It seems to me that simplest definition is that whzch'_ ayo that “there

L§ ground Jor proceeding”. In other words that mmerhmg has been

produced to make it worthwhile to continue with rhe p’roceedmg On
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the face of it “suggest that the evidence produced so far indicates thar

there is something worth looking ar”

Coming back to the present case, what are the ingredients of Criminal
Breach of Trust contrary to Section 311 of the Penal Code and punishable
under Section 312 of the Penal Code? The following are what the
prosecution must establish for the offence of criminal breach of trust in this

case.

(a) That the accused was entrusted with the $90,000.00.

(b) That the accused misappropriated the $90,000.00 _01‘ converted same
to his own use.

(¢) That the accused misappropriated the $90,000.00 in violation of the
directive made to him to deposit same in the domiciliary account of
PWI1 at Standard Chartered Bank, Garki, Abuja. . |

~ (d)It must be established by the prosecution that the-;‘iin._isapp1'op1'iatioh of

the $90,000.00 by the accused was dishonest.

For the ingredients of the offence of criminal breach of trust. See
ONUOHA V. THE STATE (1988) 7 SC PART 1 PG 74 Al 93 where the

Supreme Court held as follows:

“The ingredients of the offence have been correctly S:'z‘a;‘e{d by the learned

trial judge to be as follows:

(a) That the accused was entrusted with property or warh dominion over
o :

(b) That he;

(i) | Misappropriated it ; or

(ii)  Converted it to his own use;
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(iit) Used it; or

(iv) Disposed of it;
(c) That he did so in violation of:

(i)  Any direction of law prescribing ,the mode in which such trust
was to be discharged or;

(i1)  Any legal contract expressed or implied which he had made
concerning the trust or;

(iti) That he intentionally allowed some other persons to do as
above; l

( iv ) That he acted as in (b) dishonestly...”

It is not in doubt that the accused person was e._iltrusted with the sum of
$200,000.00 to be paid into the domiciliary account of PW1 at Standard Chartered
Bank, Garki Abuja.

The evidence of the prosecution further revealed 't'hat the said $200,000.00
cannot be paid into the said account at once, because the Bdnl\ cannot accept more

than $50,000.00 to be deposited in the account per day

It therefore follows that accused had to take part of this money along with
him to his house. Evidence of prosecution witnesses [urthel revealed that accused
only paid the sum of $110,000.00 into the account of PWI1, the balance of
$90.000.00 the accused claimed he was defrauded by fr audslars

Accused wrote a petition Exhibit ‘K’ to EFCC 011:;_t]1¢f 3] day of M_arch, 2011
he stated that the fraudstar made him to send NGS,OOODQ MTN 1‘echarge cards to
them quoting the numbers of the re-charge cards and t:hiqﬁ tt—:l_éphone numbers used -

by the fraudstar. He claimed he was later defrauded of $90,00000
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In the petition, the accused tried to link PW1 Farouk Sambo w_i_th:___th'e,;' o

fraudstars. When the accused was arrested on the 7" day of April 2011, he wrote o

in his statement that he was defrauded of $90,000.00 by fraudstars. It is vmy '

surprising that the EFCC failed to investigate the petition written by the accused to .

them Exhibit ‘K’ on the 3" day of March.

It is equally surprising that the EFCC failed to investigate how the accused .

was defrauded of $90,000.00 mentioned in his statement, Exhibit *G". The EFCC o

has a duty to investigate whether the accused was defrauded of $90,000.00.

The investigation would have revealed whether. the accused dishonestly .

accused was actually defrauded of the $90,000.00, there is no need for Lhe':__.g_i_: :

- misappropriated the sum of $90,000.00. If the investigation revealed that the

arraignment of the accused person before this Court because one of the essential -

ingredient of criminal breach of trust is that ‘;'_the accusedl dishonestly - '

misappropriated the $90,000.00 or converted same to hi;;s__' own use.. .

The failure of the EFCC to investigate the piétiti.dn written to them by the o

accused Exhibit ‘K’ is fatal to this case because it _shé).ws the EFCC was bias

against the accused person. Failure (o investigate Exhibit ‘K means investigation o

had not been completed on the part of EFCC, g gt ought nojto have been .

charged to Court.

One of the essenual ingredient of criminal breach of trust of which the -

accsued de charged before Court is that the chCLlSﬁd dlshonestly rmsappxopmated-" e

the $90,000.00 or converted to his own use the sum of $90 000 00.

Seet AIVEJENA V. THE STATE 1969 NNLR 73 AT 74 where the Cout
held as follows: - o
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“The offence of criminal breach of trust is defined in Section 311 of

the penal code. An essential ingredient is that the person charged

“dishonestly misappropriates or converts to his own use” the
property. In that case, before a Court could convict the appellant
there must be a finding of fact thar he misappropriated the
0000 Conviction of a person for the offence of

criminal breach of trust may not in all cases, be founded merely on his

failure to account for the property entrusted to him or over which he

has dominion even when a duty to account is imposed upon him; but
when he is unable to account or renders an explanation of his failure
to account which is untrue, an inference of misappropriation with

dishonest intent may readily be made”

See also: BATSARI Y. KANO NAT IVE AU lHORIlY 1966 NRNLR
151 where the Court held as follows:

“It is essential that before there can be a corwz.':é;zfi__on on a charge of
breach of trust there must be evidence of enrmsz_‘-l}ﬂe__n__r and of dishonest
misappropriation of what was entrusted. Sec'tiéﬁ:_j’l,l of the penal
code which defines the offence is in exacily t‘hé"imnze wording as
section 405 of the Indian penal code. So the re_ﬁfitirks on that Section
contained in the 20" Edition of Ratanlal on ehlaw of crimes are
pertinent. At page 1035 the learned czuth(:)':i_j::-jlf.slays ..........  the
misappropriation or conversion or disposal mm*fbé‘:with a dishonest
intention. Every breach of trust gives rise to a suit for clamages but if
is only when there is evidence of a menml acr of jraudulent
misappropriation that the commission of enfzbez_z.l-«_?mgnt of any Sum of

money becomes a penal offence punishable as criminal breach of trust

o

boE
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it is this mental act of fraudulent misappropriation that clearly. -~ -
demarcates an act of embezzlement which is a civil wrong or tort from

the offence of criminal breach of trust”.

There is no evidence before this Court that the accused person dishonestly
misappropriated the $90,000.00, therefore the prosecution had failed to established .
one of the essential ingredients of criminal breach of trust therefore the no case

submission made by the accused will be upheld. The accused is hereby discharged:'

the case of the prosecution is very weak, it cannot be made strong by compeﬂmg -

the accused person to enter into his defence.

See: ABRU V. STATE 2011 17NWLR PT.1275 PG 1 AT 7 where the Court of

Appeal held as follows:

“When a prima facie case has not been established against an
accused person, it means that the availing presﬁmplion of innocence
is still invocable in favour of such an accz,{-f‘ed person. In such
instance, a no case submission must be upheld cmd the accused person
will be entitled to be discharged. Afortiori ;:I_l_.where the case of
prosecution is weak, it cannot be fortified by céiﬁpelling the accused
person to enter into his defence with the likelihégad of his filling the

Blank or supplying the missing links in the case ﬂ}}f'_th,e prosecution”

The accused person wrote another petition abcjut his being defranded of
$90,000. 00 by fraud star to commissioner of Pohce FC'I Command dated 21*

March, 2011 same was admitted as Exhibit ‘L’. The Comlmssmnm of Police

investigated the fraud arrested two suspects and arralgned them before -Upper Area -

Court Karu. The Certified True Copy of the FIR was. adrmtted as Exhlblt ‘M. Tpe

basic principle in a criminal prosecution is that the prosecu‘uon must prove all the .

el o

.
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ingredients of the offence charged. The burden never shifts, in this case,£ the_.'

prosecution failed to establish that the accused person dishonestly rmsapplopuated .

the sum of $90,000.00. Exhibit ‘M’ tendered by the accused completely estabhshed ' :_

the innocence of the accused person.

In the said Exhibit ‘M’ the two accused person mentioned therein wére-.- o

alleged to have confessed to defrauding the accused person. Some of the proceeds

of the crime were recovered by the Police from them.
Signed:

Hon. Judge.
16/2/2015 .

Accused person present in Court.

Onjefu Obe appearing for the prosecution.
Steve E. Eke appearing for the accused person.
Signed:

Hon. Judge.
16/2/2015 .

13



IN THE HIGH COURT OF JUSTICE FEDERAL CAPITAL TERRITORY o
IN THE ABUJA JUDICIAL DIVISION -
HOLDEN AT MAITAMA — ABUJA g

BEFORE HIS LORDSHIP: HON. JUSTICE S.E. ALADETOYINBO

COURT CLERK: M.S. USMAN & OTHERS

COURT NUMBER: HIGH COURT FOUR (4]

CASE NUMBER: FCT/HC/CR/1/2002

DATE: - 240 FEBRUARY, 2015

BETWEEN:

ATIORNEY GENERAL OF THE FEDERATION - COMPLAINANT
AND |

SAEED MONIDAFE JIMETA - ACCUSED

The Accused persor_l_' pr;éseh’f ;;n court.

N.A. Obinna oppearingffér,’rh‘é accused person._

The prosecutor is obseh‘r::ih caourt,

A.A. Bello announced his appearance af this pom’r in fime and thank

the court for the Judgmen‘r

JUDGMENT

The accused person wcis’orrc:ugned before ’rhis court on the 28t Day
of May 2003, for ¢ Two coum‘ cho;rge of forgery punishable under
section 364 of the Penal Code and using - as genuine a forged
document punlshoble under sechon 366 of the _P-enot Code.

On the 10 Day of Mq_y 2006, the chorgéﬁ '.dg_oinsT the accused

person was subsequently amended theft pu_n_isbobie under Section

e S



287 of the Penal Code was included in the charge. The three count

charge reads as follows:

Count One:

That on or about 30" October 2000, Sqeed Monidafe Jimeta at
Abuja with the intent to cause damage to the National Clearing and

Forwarding Agency or commit fraud dishonestly or fraudulently

made or executed a false document, to wit: a letter entitled “RE -

Activation of Account No. 2375 Reference No ADMLE3 Aol 172000

dafed 30" October 2000 addressed o the Assistant  Generall
Manager, Habib Nigeria Bank Limited Wuse Zone 1, Abuja purporting
to authorize you to operate the said account with the infention of
causing the said Bank to believe that the letter was jointly morde,
signed or executed by one Andy Isichei (a Managing Director of the
said Agency and yourself on the authority of the National Cleorrng
and Forwarding Agency at a time at which you knew that the sorrd
letter was not so made, signed or executed by the scrrd Andy lsrcher
and or authorized by the said Agency and you Thereby commrﬁed
an offence of forgery contrary to Section 343 and punrshob!e Under
Section 364 of the Penal Code.

Count Two:

That on or about 3¢ November 2000 gt Abuja, you Soeed Monrdofe
Jimeta drshonesﬂy or fraudulently used qgs genurne a documen’r ’ro
wit: a letter en’rn‘led “RE Activation of Accounr 2375” Reference No
ADM/63/V0l.1/2000 dated 30t October, 2000 oddressed to ’rhe
Assistant General Manager Habib Nigeria Bcrnk lerTed Wuse Zone 1

2
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Abuja which you then knew or had reason fo believe to be a forged .

document and that you thereby committed an offence pumshoble o .

under Section 366 of the Penql Cade.

Count Three:

That or on about 20 December 2000, you Sased Monidafe Jimer -
at Habib Bank Nigeria Limited, Wuse Zone 1, Abuja committed the =
theft of N1,397,500.00 (One Million, Three Hundred and Ninety Sevén -
Thousand and Five Hundred Naira only) by WiThdrqwin_g/TQIéing_’rhe

said sum out from g purported account of the National Clearing and

Forwarding Agency No. 2375 which the said agency maintains at
the Wuse Zone 1 Abuja Branch and you thereby commlﬂed ’rhe
offence of theft contrary to Section 286 and puntshoble under
Section 287 of the Penal Code.

Only one witness gave evidence for fhe prosecution; he tendered

seven exhibits in evidence. The name of PW1 who was the sole

- witness in this case for the prosecution is Aiyelemi Adebayo, The

Head of Commercial Group, Habib (Nigeria) Bank Lamn‘ed He Told
the court that National Clearing and Forwonrdmg Agency opened an
Account No. 2375 with the Bank sometimes i In 1998; ‘rhe said QccounT
had remained dormant. PW1 tendered seven documenfs as exhlbrts

A = F. The documents dlleged to have been forged among 1he
tendered exhibits is Exhibit C, it read as follows: -
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“NATIONAL CLEARING AND FORWARDING AGENCY

(Formerly Government Coastal Agency)

Ref: ADM/63/VOI.1/2000 30/10/2000 . e

The Assistant General Manager,
Habib Nigeria Bank Limited

349, Olusegun Obasanjo Way,
Wuse Zone 1,

Abuja

RE: ACTIVATION OF ACCOUNT 2375
Yours Ref. No. CA/ABJ. 409/2000 dated 22/8/2000 refers.

Management wishes 1o inform you that due to the sudden demise of
our former General Manager Abuja in a ghastly motor accident, it
has been resolved that the new General Manager Mr. Saeed
Monidafe Jimeta operate the said account.

We would appreciate your extending all necessary assistance to
him.

Thank you.

Yours faithfully,

(Sgd) s (Sgd)
Andy Isichei Saeed Monidafe Jimeta

MD/CEO ~ GM-ABUJA

The above Exhibit C reproduced is the subjecﬁ’r of the forgery. _Th'.e
accused person in his defence accepted sighj_ng Exhibit C, he said
also that Andy lsichei the MD/CEO of the '.t'\:l'g‘fionqi Clearing and
Forwarding Agency equally signed Exhibit C. ___Ahbfher letter, Exhibit B
was written to the Manager Habib Nigeria Bahk:}AbujQ Branch by the

4
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MD/CEO Andy lsichei of National Clearing and Forwarding Agén.cy :

including the Secretary/Legal Adviser P. lieh, the said Exhibit B read

as follows:

NATIONAL CLEARING AND FORWARDING AGENCY
(Formerly Government Coastal Agency)

December 22,2000

The Manager,
Habib Nigeria Bank Limited,

Abuja Branch,

Abuja
Dear Sir,

RE: N4 MILLION CHEQUE FROM YOBE STATE GOVERNMENT TO
NATIONAL CLEARING AND FORWARDING AGENCY (NACFA)

We have just been informed by the Honourable Commissioner of
Agriculture, Yobe State that one Mr. Saeed Monidafe an ex-staff of
our Agency whose appoinfiment was Termlno’red o ke g
December 2000 has collected a Habib ngerio Bank Limited Cheque
for N4,000,000.00 (Four Million Naira only) on Wednesday 20t
December, 2000 on behalf of the Agency from Yobe State
Government.

We understand that the above referenced cheque was given to him
on the basis of a fraudulent progress repor’r on the job we are
executing for the State Government. .

Also, we understand that the cheque/draft was drawn on your
Branch (Habib Bank Nigeria Limited Abuja).

Pending when we are able fo get the full pdrhculors of the cheque
(i.e. cheque number, date, exact amount, branch etc), we appeal
that any cheque in favour of National Clearlng and Forwarding
Agency (NACFA) from Habib Bank of Nigeria Limited and drawn on

5



R — i s i = DREREE
.= A % k: A4 i
s - i 74 el 44 . P )
i J 7 I F ! f

i i i i L ¥

E o E E E EE EEE EEE R

your branch be dishonoured and brought fo our aftention since it
was collected on a fraudulent pretext.

Thank you.

~ Yours faithfully.

For: National Clearing and Forwarding Agency

(Sgd) (Sgd)
MR. P. 1JEH MR. ANDY ISICHEI
COY SECRETARY/LEGAL ADVISER MANAGING DIRECTOR CEO

cc: (1) Commissioner for Agriculture Yobe State.

(2)  The Managing Director Habib Bank of Nigeria Limited
Above is for your information and necessary action, please.
Exhibit B reproduced is an indication that Exhibit C was not signed by
Andy Isichei, the Managing Director and Chief Executive Officer of
Nafional Clearing and Forwarding Agency. The authentic signature
of Andy Isichei the MD/CEQ is in Exhibit B while the for.g.e_d signature
of the said Andy Isichei is in Exhibit C. A trial judge, s_iﬁi_hg.wi‘rhouT a.
jury in a criminal case involving a ques_-’r_i._cﬁn}ed wri’r.i.ng._:.fs' entitled,
without assistance of expert evidence, ’er pe_t"sonollyj:C'-Q'_mpore the
questioned writing WiTh.o’rher writings whir':h-.u—re ocknoW!edged to
be genuine and 50 flnd from such compunson whe’rher the
questioned writing |s or s noT a forgery See THE QUEEN v WILCOX
(1961) AlINLR 631 SCN., _ .
Despite the letter Exh|b|T B wm"ren to the Mcmoger of HClblb ngenq
Bank Limited dated 22nd December 2000 Qnd ocknowledged same



date, the account re-activated was with The Habib Nigeria Bank
Limited on the 3¢ Day of November 2000.
The accused substituted his name and the signature to the account.
when the accused gave evidence for his defence, the statement
he made to the Police under the words of caution was given to him;
he denied ever making the statement. The two statements were
admitted as Exhibit H and H? respectively.

e Ex itk thesacasad. admitied withdrawing the sum of N1.3

Million from the account of National Clearing and Forwarding

Agency, he also admitted in the said statement that he was a sole
signatory o the said account; the court had gone through the said
statements, Exhibit H1 can be regarded as confessional statement
upon which the accused can be convicted. See F.R.N. v IWEKA
2013 3 NWLR 9Pt 1341) P. 285 where the Supreme Court held as
follows:
 uqp appropriate cases an accused person can be propetly
convicted on his or her confessional statement alone. Alfhough
it is always desirable to have some evidence oufside the
confession in further proof of the offence, the absence of such
addiﬁondl evidence would not necessarily prevent a court from
convicling on the confessional statement alone provided fhe
Sfafemenf satisfies the tests of being positive, direct and
unequivocal” | |
The problem with the confessional statement of the accused s ThOT

same was tendered evidence as exhibit H1 and H2 respectively; :
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during the cross-examination of the accused by the prosecuf_o'r;_:the_"f__‘-. .

accused denied ever making the statement and counsel '-To.i"h.e__'
accused objected to the admissibility of the said s’roTemem_-_f,:;
notwithstanding, the court admitted the confessional s’ro’femem‘ W

evidence. See BORISHADE v F.R.N (2012) 18 NWLR 9Pt 1332) P 347'; .

where the court held as follows:

“Where an accused person challenges the correciness of the ™
statement as recorded or the signaiure or thumb imﬁjression, :,

then that will be question of fact to be decided by the ftrial .

court”

The prosecutor failed to call the Investigating Police Offlcer fo ’render

the confessional statement of the accused person in ewdence The

prosecutor only called one witness from Habib Nigeria Bank L|mn“ed :

and closed his case; he fold the court he could not Iocofe fhe L.P. O
The ques’non that arises is whether the court can odmfr confesmon_gl
statement of accused person in the absence of I.P.O. and through
the accused person, who had denied mqk_mg such confessional
statement. See the case of OKEKE v OBIDIFE & OTHERS 1965 4 NSéC

36 where the Supreme Court held as follows: :

“Secondly, the appellant submit that fh.e judge ought not to - : |
have freafted the statement contdmed in the Pohce file as ;fj__

admissible evidence on the ground fhcn‘ fhe officer to whom n‘ -

was made was not called as a wilness. ln a cnmmal case th:s

would be a valid objection but in a cml case formal proof of a

_documenf can always be waived”



From the above case the confessional statement of the accused

ought not be admitfed in evidence in the absence of the 1.P.O. This

ud

o

- court will not act on the said confessional statement Exhibit H1 and
H2 respectively. See OLUKADE v ALADE (1976) 2 SC 183 where the

- court held as follows: |

- up court is expected in all proceedmgs before it to admit and

act only on evidence which is admissible in law (i.e. under the

: ,. W,ﬁyﬂldence Ac:f or any relevanf law ina parfn‘:‘ﬂfcrr case or matter)——

and so if a court should madverfenﬂy admtt inadmissible
evidence it has the duty not to act on it
See also SHITTU v FASHAWE 2005 7 SC Pt 11 Pg 118 where The
Supreme Court held as follows:
“The law is that even where madmlssrble evrdence is admlﬂed
the trial judge or an appellate court should rejecf the ewdengg

and after expunging such evidence shall consider if there is

! any remaining legal evidence fo susiam the clcum i
- ! In the No Case Submission made 10 ’rhe court on beholf of ’rhe
accused person by his counsel, the cc_)_u.r’r had already discharged

and acquitted the accused on the -bf_fencé of theft punishable

under Section 187 of the Penal Code: the only remaining counis
relate to Section 364 and Section 366 of fhe Penal Code, Section 364
and 366 state as follows: .
(364) whoever commifs forgery shall be pumshed w:fh
imprisonment for a term w_h;c;_h may extend to

fourteen years or with fiﬁe"or with both.

9
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(366)

whoever fraudulently or dishonestly uses as gehui.h.e:

any document which he knows or has reason fo -

believe to be a forged document, shall be punished

in the same manner as if he had forgedsuc_:h":"-"_:_'_i';.-'_

document.

charge under 364 are as follows:

e EE N EEEEEEEEEEERE R = &

(b)

(c)

See dlso the case of ODUAH v FRN. (2012) 11 NWLR Pt 76 where the

- (a)

The ingredients to be established by the prosecutor to sustain ’rhé

() That the accused made, signed, sealed 01’

execufed the document in question or any parf

thereof or

(i) That it was made by someone else

That it was made under dany of the c:lrcumstances-- : '.

stated in Section 363.

That the accused made l‘i_dishonesﬂy' or fraudulenﬂ_y__ ;_

or with any of the specific intents enumerated in .

Sectlion 362.

Court of Appeal held as follows:

“The offence of forgery can be comm:ﬁ‘ed without the element'_ i

of fraud. All that needs fo be esiabhshed_;s that:

(a) The document is false

(b) Knowledge that the false documenf or wntmg is false.

(c) Intention that same be used or qc_:te.fd-upon as genume gy

10
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(d) To the prejudice of any person or with intent that any

person may in the belief that it is genuine be induced fo -

do or refrain from doing any act” :
To sustain a conviction under Section 366 of the Penal Code, the
prosecutor must establish the following:

(a) That the accused used a document as genuine.

(o) That the accused knew or had reason to believe that fhe &

document was forged. |
(€] That he did so fraudulently or dishonestly.

The court is to examine the evidence before it and see whether
same can sustain the fwo counts charge, the evidence include orol
evidence of PW1 and the seven exhibits tendered in evidence by
PWT, the court has to consider the evidence given by the accused
for his own defence. Exhibit C which had been reproduced by Th|s
court is the subject matter of the forgery.
The person whose signature was olleged to have been forged by the
accused is Andy Isichei, the Managing Dlrec’ror and Chief Execuhve
Officer of the National Clearing and Forwordmg Agency, The
accused in his defence claimed that he did _n_o’r forge the signature
of Andy Isichei, he further claimed that A"n-dy sichei signed his
signature in Exhibit C, Andy Isichei whose signature was olleged ’ro
have been forged by the accused person in Exhib:‘r C was not colled
fo give evidence to confirm whether his mgna’rure in Exhibit C was
forged or not. See MICHAEL ALAKE v THE STATE (1992) 11/12 SCI\U

117 at 184 where the Supreme Court held as follows

11



“In case of forgery, it is essential fo prove thal accused forged

the document in question by culling evidence of persons
whose signatures are alleged fo be forged to deny or confirm
that they signed the document”
In the same law report MICHAEL ALAKE v STATE (Supra) his lordship
Kutigi JSC held as follows:

: o . y P L B

——* ggree with-Prof—Kasunmu that Ajadi and Lawsweerde were

vital and material witnesses in the ‘case.” Théy ‘were persons’

whose signatures were alleged to have been forged. | think
failure to call them to deny or confirm their signatures on fhe
cheques was clearly fatal to the case of the prosecution; the
evidence of handwriting analyst (PWé) not withstanding. Théir
evidence would have seftled the point in issue once and for dﬂ.
Appellant’s conviction for forgery cann‘of therefore stand”
Although Exhibit C the subject matter of the forgery fell lies about
itself when compared with Exhibit B, forgery is proved where the lie is
exposed and confirmed. See BABATOLA v STATE (1989) 4 NWLR (Pt
115) 264.
In the instant case, the person whose signature was forged and who
is a vital withess was not called to confirm whether his signature was
forged or not, this court must follow the earlier Supreme Court case

cited. See OGBU v URUM (1981) 4 SC 1 where the Supreme Court

held as follows:

s |

“The doctrine of Stare decisis, that is, follow what has been *

decided previously is a corollary of the Common Law System, it

12



is a basic principle of the administration of justice Whlch

stipulate that like cases should be decided alike™

The duty of this court is to adjudicate on the case based on ’rhe

evidence presented before this court; this court is not @ party to Thtsk-' _‘
case and therefore cannot tell any of the parties the witnesses fo be s

called. See PRINCENT v STATE (2002) 18 NWLR Pt 798 Pg 49 ot 57

where the court held as follows:

Adversary System is that of an unbiased umpire. His role s -

generally to determine from the facts before him whether fhé

charge against the accused has been proved. If the onus has .

not been discharged it is the constitutional and judicial duty of ';' ' _
the Judge fo so declare. Not being a parly, he is bound fo.qp -

nothing to promote the case of either. party™

The only conclusion that has been reached by fhis cour’r is that The "
prosecution failed to establish the case against the occused person -

beyond reasonable doubt and for that reason the accused personis

discharged and acquitted for the offence of forgery punisha?l_e

under Section 364 of the Pendl Cod"e" The accused is fur’r_her |

dlschqrged and acquitted for the offence of using as genume a |
forged document punishable under Sechon 366 of the Penol Code .
See the meaning of Proof beyond reasonoble doubt m The case of '
ABADOM v THE STATE (1997) 1 NWLR (Pt 479) 1 CA where ’rhe Cour’r of'

Appeal held as follows:

13
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“The standard of proof in a criminal trial is proof be_Yth"fj"’

reasonable doubf. This means that it is not enough ;fo_if fhe
prosecution to suspect a person of having commiﬁed. a -
criminal offence, there must be evidence, which identified th.é_,-
person accused with the offence and that if was his act, which
caused the offence” | .
(Sgd) s
Hon. Justice S.E. Aladetoyinbo

(Presiding Judge)
2/2/2015

N.A. Obinna = We thank the court, the judgment represen’r the law.

(Sgd) -

Hon. Justice S.E. Aldde’roylnbo"

(Presiding Judge)
2/2/2015
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IN THE HIGH COURT OF FEDERAL CAPITAL TERRITORY
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA

BEFORE HIS LORDSHIP: HON. JUSTICE HUSSEINI BABA YUSUF

BETWEEN:

SUIT NO: FCT/HC/CR/12/06

INSPECTOR GENERAL OF POLICE ) COMPLAINANT

AND

1. OFEM OMINI EKAPONG
2. LAWRENCE MANYA ACCUSED PERSONS

JUDGMENT

The trial of the two accused persons, Mr. Ofem Omini Ekapong and
[awrence Manya is predicated on a seven count charge framed against
them on the amended charge and filed on the 31/03408. The said charges
read as follows:

(1)

That you Ofem Omini Ekapong, Lawrence Manya and
others now at large on or about the 23" day of February
7006 at Area 11 Garki, Abuja in the Abuja Judicial
Division of the High Court of the Federal Capital Territory
while armed with guns and other dangerous weapons had
formed a common intention to commit an offence: to wit
shoot one Alhaji Danladi Halilu ‘M’ Secretary of the
National Judicial Council and in furtherance of which you
did the following criminal act i.e. shot him with such
knowledge that death would be a probable and not only a
likely consequence of your act and under such
circumstances if by that act you had caused the death of
Alhaji Danladi Halilu you would have all been guilty of
culpable homicide punishable with death and you thereby
committed an offence punishable under section 229 read



3. That you Ofem Omini Ekapong, on or about the 10

with section 79 of the penal code Act applicable to the
Federal Capitl Territory.

That you Ofem Omini Ekapong, Lawrence Manya and
others now at large on or about the 23" day of February
2006 at Area 11 Garki, Abuja in the Abuja Judicial
Division of the High Court of the Federal Capital Territory
while armed with guns and other dangerous weapons did
voluntarily cause grievous hurt to Alhaji Danladi Halilu
‘M’ secretary of the National Judicial Council by shooting
him knowing that it would cause injuries of such magnitude
in that it kept Alhaji Danladi Halilu the said victim in
severe bodily pain for over a month and you thereby
committed an offence punishable under section 247 of the
penal code Act applicable to the Federal Capitl Territory.

' day of
March, 2006 at Abuja in the Abuja Judicial Division of the
High Court of the Federal Capital Territory forged a certain
document to wit: a letter purporting to be from one Alhaji
Anibaba M. Aboki (MFR) addressed to the Chief Justice of
Nigeria and Chairman of the National Judicial Council with
intent to cause damage or injury to Alhaji Danladi Halilu
‘M’ secretary of the National Judicial Council and you
thereby committed an offence under section 362 of the penal
code Act applicable to the Federal Capital Territory.

. That you Ofem Omini Ekapong, on about the 10™ day of

March, 2006 at Abuja in the Abuja Judicial Division of the
high Court of the Federal Capital Territory falsely
personated one Alhaji Anibaba M. Aboki (MFR) by causing
a document to wit: a letter purporting to be from the said
Alhaji Anibaba M. Aboki (MFR) to be addressed to the
Chief Justice of Nigeria and Chairman of the National
Judicial Council and in such assumed character made several
damaging statements against the person of Alhaji Danladi
Halilu ‘M’ secretary of the National Judicial Council and

2



thereby committed an offence punishable under section 179
of the penal code Act applicable to the Federal Capital
Territory.

. That you Ofem Omini Ekapong, Lawrrence Manya and
others now at large on or about the 23" day of February
2006 at Area 11 Garki, Abuja in the Abuja Judicial Division
of the High Court of the Federal Capital Territory did
conspire amongst yourselves to commit felony to wit:
Armed Robbery and thereby committed an offence
punishable under section 5(b) of the Robbery and Firearms
(Special Provisions) Act Cap 398 Laws of the Federation of
Nigeria 1990 as amended by Tribunals (Certain
Consequential Amendment Etc) Act No. 62 of 1999.

. That you Ofem Omini Ekapong, Lawrence Manya and
others now at large on or about the 23" day of February
2006 at Area 11 Garki, Abuja in the Abuja Judicial Division
of the High Court of the Federal Capital Territory while
armed with guns and other dangerdus weapons did rob a
Honda Civic car with Registration number FJ 37 NIJC
property of the National Judicial Council from one Alhaji
Danladi Halilu ‘M’ secretary of the National Judicial
Council and thereby committed an offence punishable under
section 1 (2) (a) of the Robbery and Firearms (Special
Provisions) Act Cap 398 Laws of the Federation of Nigeria
1990 as amended by Tribunals (Certain Consequential
Amendment Etc) Act No. 62 of 1999.

. That you Ofem Omini Ekapong, Lawrence Manya and
others now at large on or about the 23" day of February
2006 at Area 11 Garki, Abuja in the Abuja Judicial Division
of the High Court of the Federal Capital Territory while
armed with guns and other dangerous weapons did rob a
Samsung Mobile telephone handset property of one Alhaji
Danladi Halilu ‘M’ secretary of the National Judicial
Council and thereby committed an offence punishable under
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section 1 (2) (a) of the Robbery and Firearms (Special
Provisions) Act Cap 398 Laws of the Federation of Nigeria
1990 as amended by Tribunals (Certain Consequential
Amendment Etc) Act No. 62 of 1999.

It is manifest on the charges that counts 1, 2, 5, 6 and 7 are against
the two accused persons while counts 3 and 4 are against the 1¥" accused
alone. After reading the charges to the accused persons, they pleaded not
guilty to all the counts.

In order to prove the offences against the accused persons, the
prosecution called five w1tnesses and tendered exhibits. At the end of the
case for the prosecution, the 1¥ accused gave evidence for his defence and
closed his case. The 2™ accused on the other hand did not defend himself,
rather he chose to rest his case on the case of the prosecution. At the end
of the case however, parties filed written final submission which they
adopted on the 15/12/09 and the case adjourned for judgment.

Pelhaps it is expedient to consider the submissions of the counsel to
the 2™ accused and the senior counsel for the prosecution in the hght of the
evidence available and dispose of the issue of culpability of the 2" ¢ accused
to the offences charged.

The gist of the submission of the counsel to the 2” accused is that the
evidence adduced by the prosecution has not indicted the 2 4 accused in
any of the five count charges against him. This was echoed by the senior
counsel for the prosecution when he said in the last paragraph of his 33
page address that the 2" gccused may be discharged for lack of evidence.

I have considered their submissions in the light of the totality of
evidence adduced by the prosecution and I too agree that there is no iota of
evidence linking the 2" accused person with the offences charged. He is
an innocent man and so he is discharged and acquitted of all the charges
against him. As a matter of fact, if there was a *“no case submission”
properly made in his favour, he would have been discharged before this
stage of trial. Be that as it may, he is a free man and he walks away free of
any blemish.



The submission of counsel to the 1% accused that the evidence
proffered against the two accused are the same is not true. The reasons are

legion.

I may have to address this point more in the course of

consideration of the case against the 1 accused.

In his final address, the senior counsel for the 1°" accused identified
five issues as arising for determination.

L;

Whether from the evidence adduced by the prosecution at the
trial, the prosecution proved the offence of conspiracy alleged
against the 1st accused beyond reasonable doubt. |

Whether the prosecution ‘has beyond reasonable doubt
established the offence of armed robbery against the 1% accused.

Whether the prosecution has discharged the evidential burden
placed on it by law and established the offence of causing
grievous hurt to Alhaji Danladi Halilu on the 23" February,
2006. .

Whether from the evidence adduced by the prosecution, it did
establish beyond reasonable doubt the offence of forgery against
the 1% accused person.

Whether from the totality of evidence of the prosecution, case of
criminal impersonation was established against the 1% accused
person beyond reasonable doubt by the prosecution.

On his part, learned senior counsel for the prosecution formulated
only one issue for determination. That is:

- Whether the prosccution has proved the offence alleged in
the 7 count amended charge of common intention with pnd
accused and others at large to shoot PWS5, cause grievous
hurt, impersonation, forgery and armed robbery contrary to



the various provisions of the penal code and other
legislations beyond reasonable doubt.

Before going into the substantive case, [ think it is appropriate to
dispose off the preliminary point raised by the senior counsel for the 1st
accused which is to the effect that the joining of the offences in counts 1,
2.5, 6 and 7 along with those in counts 3 and 4 in the same trial 1s bad in
law and offends section 221 of the Criminal Procedure Code Act. He cited
the case of HARUNA & ORS. VS. THE STATE 1972 1 ALL NLR (PT 2)
738 as laying down the test to be applied to determine the offences
committed in the course of the same transaction.

Mr. Ameh (SAN) urged the court to declare the entire trial a nullity,
discharge and acquit the 1* accused because it is predicated on a faulty and
defective charge.

M. J.B. Daudu (SAN) for the prosecution interestingly relied on the
same case of HARUNA & ORS. VS. THE STATE (supra) to respond to
Mr. Ameh (SAN’s) preliminary objection. According to him, section 221
(d) of the CPC talks about “persons” as opposed to “person”. It is Mr.
Daudu’s contention that the 1st accused was charged alone in counts 3 and
4 of the amended charges as well as other counts. To that effect, it is only
the 1% accused that is standing trial for what appears to be different
offences. Accordingly, Mr. Daudu submitted that there is no infraction of
section 221 (d) of the CPC. He explained that section 221 (d) of the CPC
applies where persons charged together are standing trial for the offence of
conspiracy and other substantive offences. That it is in such a situation
that the law requires that those substantive offences have a nexus with the
initial offence of conspiracy, that is they must have been committed in the
course of the same transaction. In any event, learned senior counsel
contended that charging a person with several offences on its own 1s not
fatal to the trial except the accused is prejudiced or was misled in his
defence. Counsel cited TLUNO & ORS. VS. COMMISSIONER OF
POLICE 1971 NWLR 152. Counsel argued that section 212 which
provides for separate trials for separate offences is the general rule which
admits of exceptions in sections 213, 214, 215, 216 and 221 and that in this
particular case, charging the 1% accused with kindred offences is supported
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’ by the provisions of sections 213, 214 and 215 of the CPC. He then
submitted that the amended charge is not a nullity.

The issue for consideration is whether or not the amended charge is
bad in law, thus rendering the entire trial a nullity. Specifically, the main
question raised is whether the offences in counts 3 and 4 could be tried
together with the ones in counts 1, 2, 5, 6 and 7.

In my view, the governing section for the consideration of this point
is section 212 of the CPC which lays down the general rule that for every
distinct offence of which any person is accused, there shall be a sgparate
charge and every such charge shall be tried separately except in cases
mentioned in sections 213, 214, 215, 216 and 221 of the CPC. The said
sections 213 — 216 and 221 then proceed to describe different sets of
circumstances in which charges maybe joined and tried together. They are
intended to operate independently of one another in describing different
sets of circumstances in which offences may be tried together. Section 221
(d) which both counsels have harped their argument upon constitute just
one of the exceptions to the general rule in section 212. What is required
of the prosecution therefore is to situate its case in-.one of the exceptions
listed. I do not really think that the issue is whether the charge negates
section 221 of the CPC as Ameh (SAN) submitted. A charge may negate
section 221 of the CPC and yet fall within one of the exceptions to section
212.

Now, section 214 of the CPC provides that if a series of acts so
connected together as to form the same transaction is alleged, the accused
may be charged with and tried at one trial for every offence which he
would have committed if all such acts or some one or more of them
without the rest were proved.

[ have carefully considered the seven counts alleged in the amended
charge. They allege series of acts against the 1* accused. The connection
of the series of the acts alleged can be seen from the fact that they allege
one form of injury or the other against the same person, the PWS5. The
journey started on 23/2/06 when the PWS5 was attacked to the 10/3/06



when petition was written against the PW5 which petition sought to
explain the circumstances of the attack.

In my humble view, the seven counts therefore fit within the scope of
section 214 of the CPC. This view is derived from the fact that there is
proximity of time, place and continuity of action in all the counts to satisfy
the guides laid down in Haruna vs. The State (supra). And what is more,
there was no application for separate trial of the offences alleged in counts
3 and 4 and neither was it shown or established that the accused has been
prejudiced or misled in his defence. Counts 3 and 4 were read and
explained to the 1* accused by the clerk of court. He understood same
clearly and pleaded not guilty to them.

Finally on this point, counts 3 and 4 were not said to have been
committed on the 23/02/06 as the senior counsel for the Ist accused has
alleged. Each of the counts i.e 3 and 4 stated clearly that the offences were
committed on 10/03/06. There is therefore no prejudice of any sort against
the 1% accused. In the result, the preliminary objection of Mr. Ameh
(SAN) holds no water. I overrule his preliminary objection and same is
dismissed.

COUNT ONE

This count alleges that the accused persons along with others at large,
on 23/2/06 at Area II, Garki, Abuja while armed with guns and other
dangerous weapons did form a common intention to wit: shoot one Alhaji
Danladi Halilu and in furtherance thereto did shoot him with the
knowledge that had he died, that death would have been a probable and not
a likely consequence of such a conduct. This offence is punishable under
section 229 read along with section 79 of the penal code. The cardinal
principle of law is that the commission of a crime by an accused person
must be proved beyond reasonable doubt. This standard is prescribed in
section 138 of the evidence Act. The burden never shifts. See ISMAIL
VS. THE STATE 2008 ALL FWLR (PT 434) 156.

In order to discharge this burden against the 1st accused on this
count, the prosecution has a duty to establish the following elements:



(a) There must be two or more persons.
(b) That death of a human being was attempted.
(c) That the 1™ accused was involved in the attempt.

(d) That such act was done with the intention of causing death or
that the accused knew or had reason to know that death would
be the probable result and not only the likely consequence of
the act or of any bodily injury which the act was intended to
cause.

See AKINKUMI & ORS. VS. THE STATE 1987 1 NSCC 305 at 310.

The first ingredient was proved in the evidence of the PWS5, the
victim in his statement to the police where he stated that a gang of two
robbers attacked him on the night in question. He repeated this in his oral
testimony before the court. These testimonies were not challenged by the
defence. -

The proof of the second ingredient can also be found from the same
statement of PW5 (exhibit P19) to the police in which he said he was shot.
This was corroborated by the evidence of Dr. Olayemi Olumoye, the PW2
and the medical certificate tendered as exhibit P16. The opening
paragraph of exhibit P16 states:

“ The above named was brought to the accident and emergency
unit of our hospital on 23/2/06 few hours after he was shot and
his car snatched by armed robbers”.

The next question is whether the accused was involved in this
attempt on the PW5’s life. According to S.I. Ameh (SAN), the offence of
common intention is akin to the offence of eriminal conspiracy and that the
ingredients to be proved to secure conviction was itemized in the case of
R.V. CLAYTON 1943 33 CR APP 113. He also cited the case of
KENNETH CLARK & ANOR. VS. THE STATE where it was held:




“ T believe that the essential ingredients of the offence of
conspiracy or the gist of the offence lies in the agreement and
association to do an unlawful thing which is contrary to or
forbidden by Law”.

Senior counsel also cited the Supreme Court case of NJOVENS & ORS.
VS. THE STATE 1973 NSCC 280 where conspiracy was described as
criminal agreement which is often hardly capable of direct proof.

Senior counsel for the 1% accused then asked whether from the
statement of the accused persons and the evidence adduced by prosecution,
it can be inferred that the Ist and 2™ accused persons had any agreement to
do a criminal act? He answered in the negative. He further submitted that
just like conspiracy, the proof of common intention under section 79 is one
of fact and when an alleged conspiracy is disproved, common intention
cannot be inferred on the same evidence. The senior counsel referred to
statement of PW3 to the police (exhibit P19) and concluded that there was
no evidence of common agreement to commit criminal act.

In his response, J.B. Daudu (SAN) for the prosgcution disagreed with
the contention that the requirement for the proof of common intention is
the same with conspiracy. According to J.B. Daudu (SAN), in an offence
of common intention, all that is required is that from the acts carried out by
the parties, a common intention is discernible. Counsel further submitted
that this is different from conspiracy where the offence is concluded at the
point of an agreement to commit a specific offence.

I have considered the argument of counsel on this point and I agree
with the prosecution that under this offence, there is no requirement of
Law to prove agreement to commit criminal act as it is with the offence of
conspiracy. Common intention manifest in the execution of the object and
so there is no requirement that the intention by parties be factually proved.
Once a common object is executed, the intention is inferred and this is
enough to render each accused person guilty of the offence. See
NWANKWOALU VS. THE STATE 2006 14 NWLR (PT 1000) 663 at
683, it was held:
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“ In practical terms, common intention is incapable of positive
proof. Its existence can only be inferred from circumstances
disclosed”.

See OGU OFFOR & ANOR. VS. THE QUEEN 1955 15 WACA 4 at 5;
and ALARAPE VS. THE STATE 2001 14 WRN.

In this connection, [ need hardly point out that “common intention” in
criminal Law may always be inferred from the evidence led before the
court and need not be provable by express agreement of the accused
persons as in criminal conspiracy.

In order to answer the question whether the 1" accused was involved
in the plot of attempt on the PW5’s life, there is need to critically examine
the evidence put forward by the prosecution. Both parties agree that the
evidence against the 1% accused is circumstantial. There is nothing
derogatory in describing an evidence as circumstantial as it is said that
circumstantial evidence is capable of proving a case with the accuracy of
mathematics. See ONA VS. THE STATE 1985 2 SC 1361, and the case
cited by counsel to the prosecution — ADIE VS. THE STATE 1980 12 SC
73 where the case of TAYLOR & ORS. VS. R. 21 CR APP R. 20 at 21was
adopted. In TESSER VS. THE QUEEN 1952 AC 48 it was held:

“ Tt is always necessary before drawing the inference of the
accused guilt from circumstantial evidence to be sure that there
are no other co-existing circumstances which would weaken or
destroy the inference. As a matter of fact, circumstantial
evidence must lead to only one conclusion and that is the guilt
of the accused”.

Now, it is expedient for me to turn to the evidence led by prosecution
against the 1% accused. I start from his petition to the police admitted as
exhibit P19. There the PW5 spoke of his encounter with two armed
robbers on 23/02/06. He spoke on the method devised to fish out the 1
accused through the petition allegedly written against him by one Alhaji
Anibaba MFR and stated that:
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“ 1t is based on the foregoing information and development that
I strongly suspect that Mr, Omini Ekapong Ofem was the brain
behind my attack, as the plan to assassinate me, I believe, is
still being perpetrated by Mr. Omini Ekapong Ofem and his
cohorts. [ therefore crave your indulgence, to kindly use your
good offices to investigate my complaint, please.”

There is evidence that when the 1* accused was arrested, he admitted the
authorship of the petition allegedly written by Alhaji Ambaba See exhibit
P1. The specimen signature were collected from the 1*" accused and sent
for handwriting analysis with a covering letter. (exhibits P9 and P10) The
result proved that the accused was the author. Before the court, the &
accused also adopted the statement as his.

At this point, it is necessary to examine the content of exhibit P14.
In this regard, paragraph I is relevant. The paragraph is set down below:

“ This is to inform you Hon. CJN that your secretary Danladi
was cut (sic) in the act sleeping with my wife at my Wuse II
house. On that fateful day, Danladi had-.come to the house at
about 6 pm to take away my wife. My boys followed him to
Sheraton Hotel where he stayed with my wife at about 10 pm
he also came to my house asking my boys if I was in town. He
was told that I’'m in Lagos, he now came in to the main house
calling my love my love where are you. I then came out and
say to him here I am. He started by crying and begging me that
what ever I want he will give it to me. I told him that I don’t
need anything from him but should pack his car and go home.
At a point he said to me why are you doing this to me that we
have been long time friends, he now told me to shoot him. I
told him that I don’t have a gun with me. He now ask me if I
could help him I said yes and ask him what do you want from
me, he said he was going to shoot himself that I should help
pick him to a place where he can get a car to his house.”

The content of the foregoing petition reveals that the author was present
and witnessed the shooting of the PW5. The Ist accused has admitted that
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he is the author whose information is corroborated by the report of
handwriting analyst (exhibit P11).

Further more, when the 1% accused testified before the court, he told
the court that he was the person who was last seen with the PW5 before his
attack and the 1% to be seen with PW5 after the attack. [ agree with the
learned counsel to the prosecution that in this circumstance, some
explanation is required from the 1% accused. See EGBOGHONOME V5.
STATE 1993 NWLR (PT 306). As a matter of fact, there is nothing from
the passage of the exhibit P14 which could support any inference that the
PWS5 shot himself.

From the bits of evidence put together as examined above, I am
satisfied that there is enough circumstantial evidence from which to hold
that the 1% accused was involved in the shooting of the PW5 on the
23/02/06.

At this point, I must stress that as with joint enterprise, it is not
necessary to show under this charge that it was the 1% accused that actually
shot the PW5. The Law is clear that where, common intention 1S
established, a fatal blow or gun shot though given by one of the parties is
deemed in the eyes of the law to have been given by all those present and
participating. The person who actually delivered the fatal blow is in such a
case, no more than the hand by which others struck. See OFOR VS.
QUEEN 1955 15 WACA 4 at 5; and ADEKUNLE VS. THE STATE 1189

5 NWLR (PT 123) 505 at 518.

On the last ingredient, I am to say that there is no gainsaying that the
fact that a man who shot his victim with gun as described by PW2 and
exhibit P16 intended to kill or knew that death would be a probable
consequence. On that note, I find that the 1% count is proved beyond
reasonable doubt against the 1% accused and he is convicted.



' COUNT TWO

On this count the accused was charged under section 247 of the Penal
Code. The count alleges that the accused and other persons at large on
23/02/06 at the place specified in count 1while armed with guns and other
dangerous weapons, caused PW5 grievous bodily hurt and they thereby
committed an offence punishable under section 247 of the Penal Code.

The elements of the offence of grievous hurt are as follows:

(a) That the accused caused hurt of any kind described in section
241 of the Penal Code.

(b) That he did so intentionally or with the knowledge that it was
likely to cause grievous hurt or any of the hurt so described.

(¢) That the accused did so voluntarily.

According to Ameh (SAN), the prosecution has not put in any
evidence to prove the offence. That there is no material evidence before
the court from which the court can infer the intention to causc death or
grievous bodily hurt. See THOMAS VS. STATE 1994 4 NWLR (PT 337)
129 PP 138 paragraph D.

The prosecution on the other hand relies on the evidence of PWS5, the
1% accused confessional statement on the issue of the forged petition with
the coincidental link between the content of the confessional statement and
the victim’s attack as well as the 1% accused’s testimony in defence
wherein he admitted that he was the last person that saw the PW5. That
these combination leads to no other inference than it is the 1st accused that
shot the PW5 and caused injuries inflicted.

In my view, the submission of learned senior counsel to the 1™
accused that there is no evidence before the court to prove that the accused
committed the offence tends to over look the statement of the 1** accused
in exhibit P1 and the content of exhibit P14 as well as the 1st accused
testimony before the court. These pieces of evidence put together in my

14



view leads to no inference than that it was the 1% accused who shot the
PWS5.

From the nature of the injuries sustained by the PWS5, the injuries has
met the requirement stipulated in section 241 of the Penal Code. This is
because, as could be seen from the medical report (exhibit P16) and the
testimony of the PW2 before the court which in effect corroborate the
PW35, the PWS5 was admitted from 23/02/06 to 10/03/06. There is no doubt
that from the evidence available, the shooting was voluntary. [ therefore
hold that the prosecution has proved the offence beyond reasonable doubt
and I convict him upon the second count.

COUNTS THREE AND FOUR

These counts allege forgery contrary to section 362 of the Penal
Code and section 179 of the Penal Code. The following ingredients of the
offence of forgery must be proved to secure conviction.

(a) That the 1*" accused made, sealed or signed the document
in question or any part thereof.

(b) That it was made in any of the circumstances stated in
section 363 of the Penal Code.

() That the accused made it dishonestly or fraudulently or
with any of the specific intents mentioned in section 362.

Ameh(SAN’s) contention in saying that the prosecution has not
proved this offence is that the author of expert report was not called for
cross examination. That by failing to call him, the defence is denied the
opportunity of testing the veracity of his report.

He submitted further that the court can compare the specimen
handwriting of the 1™ accused with the disputed writing for the purpose of
finding out if they are similar. This exercise according to counsel should
be conducted pursuant to the powers of court under section 108 of the
evidence Act. He also submitted that if that is done, the court would
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discover that the disputed handwriting is not same with 1* accused writing.

Counsel referred to UB.T. VS. AWANZINGANA ENT. LTD. 1994 6
NWLR (PT 348) 56 at 81. The senior counsel also raised the issue of
failure to call Alhaji Anibaba, M. Aboki, Mr. Eugene Tkechukwu Odukwu
and Deputy Director (Admin.) who received the envelope. That the
prosecution has failed to lead evidence to show that these persons were
non existing or fictitious or that their addresses were fake. On these
omissions, counsel cited the case of ALAKE VS. THE STATE 1992 9
NWLR (PT 265) at 260.

The senior counsel also submitted that the prosecution need to.prove
in an offence of forgery that the contents of the forged document are false.
That the offence rests on the falsity of the statement and not whether or not
the accused wrote the statement. Counsel cited the following cases:

OSONDU VS FRN 2000 12 NWLR (PT 682) 4383 at 507 — 508
where the Court of Appeal relied on ODU VS. STATE 1965

ALLNIR 25

In his own response, Daudu for the prosecution submltted that the
elements of the offence were proved. He submitted that the 1% element of
the offence can be gleaned from 1% accused person’s confessional
statement in exhibit P1. (He reproduced the content).

It is the contention of the senior counsel for the prosecution that the
document (exhibit P13) shows that although the name of Alhaji Aboki was
written, the real author is the 1 accused. That the contents were false and
admittedly wr ztten to inflict great damage to the PW5’s character. That in
exhibit P13, the 1* accused did not only admit making the false document,
but admitted its falsity.

Learned counsel further submitted that where the accused has
admitted the vital ingredients of the offence of forgery as he has done in
this case, then there is no need to seek for corroboration or to establish any
of such ingredients by any other means. On this, the senior counsel cited
the Supreme Court case of KASA VS. STATE 1994 6 SC 1 per Adio (of
blessed memory). Counsel further argued that corroboration in this case is
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not necessary, but that despite this position of the Law, the prosecution has
gone ahead to produce satisfactory corroborative evidence in the nature of
forensic handwriting expert report which was admitted in evidence as
exhibit P11 along with covering letter (exhibit P12).

I have considered the submission of counsel and my reaction is as
follows.

The argument of senior counsel to the 1* accused in which he invited
the court to undertake fresh exercise of determining the handwriting of the
1°" accused is misconceived. He hinged his application on section 108 of
the evidence act. The section does not apply when the trial has been
concluded and the case ready for judgment. The court does not also have
powers under section 108 of the evidence Act when an expert advice has
been sought and obtained.

In KENNETH OGOALA VS. THE STATE 1991 2 NWLR (PT 175)
509 at 527 the Supreme Court per Nnaemeka Agu JSC stated the principle
thus:

“ The prosecution has the duty only to prove the facts in issue
and for this purpose is not obliged to call every witness or any -
number of witnesses or indeed save where by law corroboration
is necessary or a fact is seriously in contention, to call more
than one witness on any particular point prosecution would in
fact be a very laborious exercise and the task of trial court
unduly cumbersome, if every person whose name has been
mentioned in the testimony or statement of every witness will
be regarded as a material witness whom the prosecution must
call. This is fortunately not the Law”.

See also OLARENWAJU ONI VS. THE STATE 2003 31 WRN 104,

Further, Alhaji Anibaba is according to the 1*" accused in exhibit P1
where he confessed to making exhibit P13, not a real person. It would be a
futile effort to embark on such a course. There is no need for the
prosecution to lead any evidence to show that the Anibaba existed or that
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his address is fake. In ALEKE VS. THE STATE (SUPRA), OSONDU
VS. FRN AND ODU VS. STATE (supra) relied upon by the senior
counsel to the 1™ accused, there was no confession from the accused as in
this case where the 1* accused himself had admitted the falsity of the
contents of exhibit P13 and that in fact there is nobody like Alhaji
Anibaba. Further more, in Odu’s case, the suspect did not give any
impression that the documents were authored by another person. He only
put a different name. There, the Supreme Court said there was no forgery.
And in any case, the point must be made that the prosecution has no
obligation to call any particular number of witnesses to prove his case.
This authority in my view is a complete answer to the senior counsel on
his complaint that certain witnesses were not called.

Before I end this point, I feel it is necessary to produce the relevant
part of the Ist accused statement in exhibit P1 where the accused
confessed to the commission of the offence in the following words:

“ An envelope was shown to me when I was making my
statement address (sic) to Mr. Eugene Ikechukwu Odukwu
Deputy Director Administration, National Judicial Council,
Abuja. I identify the envelope to be the very one addressed to
him conveying a petition against the secretary Alhaji Danladi -
Halilu and management. The petition was about corruption and
management. Another white envelope was shown to me and
addressed to Deputy Director Administration and posted at
Garki post office on 13/3/2006 that it was sent by one Alhaji
Anibaba Aboki MFR of house 11 Abuja. I wrote it. It was not
Anibaba that wrote. It’s as a result of grievances. 1 was the
one that siened the letter although the contents were false.
(underlining mine for emphasis.”

The document in issue is exhibit P13. Exhibit P1 was tendered
without any objection. No issue was raised whether or not the confession
in exhibit P1 was voluntary. It is therefore clear to me that the ingredient
of the offences charged in counts 3 and 4, that is forgery and
impersonation, have been proved beyond reasonable doubt and I convict
the 1% accused upon them.
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CONSPIRACY AND ARMED ROBBERY (COUNTS 5,6 AND 7)

The incident of 23" day of February, 2006 forms the subject matter,
counts 5, 6 and 7. Count 5 alleges the offence of conspiracy to commit
armed robbery against the 1% and 2" accused persons and others at large
punishable under Section 5 (b) of the Robbery and Fire arms (Special
Provisions) Act Cap 398 of the Laws of the Federation, 1990 as amended
by Tribunals (Certain Consequential Amendment etc) Act No. 62 of 1999.
Counts 6 and 7 are counts of armed robbery in which the subject matter are
a Honda Civic car with registration No. FJ 37 and Samsung mobile
telephone, both property of the National Judicial Council respectively,
punishable under Section 1 (2) (a) of the same Act.

Now, the main issue for determination here is whether or not the
prosecution has succeeded in establishing the offences of conspiracy and
armed robbery charged against the accused persons under the three counts
beyond reasonable doubt. It is now firmly established that proof beyond
reasonable doubt means no more than what it says and needs not attain
degree of absolute certainty, although it must attain a high degree of
probability. That is what proof beyond reasonable doubt 1s all about in our
criminal jurisprudence. See AHMED VS. THE STATE 2001 18 NWLR -
(PT 746) 622; BAKARE VS. THE STATE 1987 NSCC 267.

In order to prove the offence of Armed Robbery under S.1(1) of the
Robbery and Fire Arms (Special Provisions) Act Cap 398 Laws of the
Federation of Nigeria 1990 as amended by the Tribunals (Certain
Consequential Amendment Edit) Act No. 62 of 1999, the onus is squarely
on the prosecution to prove the following ingredients beyond reasonable

doubt:
(1) That there is theft or extortion.

(i1) That the accused person in order to commit the offence
voluntarily causes or attempt to cause to any person, death or
instant hurt or instant wrongful restraint or fear of instant
death or hurt to any person.
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(i11) That the offender at the time of committing the extortion is
in the presence of the person put in fear of instant death, of
instant hurt or wrongful restraint to that person or to some
other persons so put in fear there and then to deliver up
things extorted.

(1v) That the accused person in committing the offence is armed
with any dangerous or offensive weapen or instrument.

In the same vein, the ingredients that the prosecution is required to
prove in respect of the offence of conspiracy are:

(i) An agreement between two or more people to do an
illegal act or acts.

(ii) That the act or acts were done in pursuance of the
agreement.

Conspiracy is an agreement of two or more -persons to do an act
which is an offence. See Haruna vs. State 1972 8 — 9 SC 174. The offence
of conspiracy is completed the moment two or more people have agreed -
that they will do at one time or at some future time certain things not
permitted by law. In order to prove conspiracy, it is not necessary that
there should be direct communication between each conspirator and every
other but the criminal design alleged must be common to all.

In this case, apart from exhibit P2 where the 1% accused gave account
of the plot to commit these offences, the fact that an offence was
committed and the accused and others carried it out leads to reference that
of the offence of conspiracy. The count 5 is thus proved and the accused is
convicted.

I shall proceed to consider the charge of armed robbery in counts 6
and 7 together. Essentially, the prosecution’s attempt to establish the
ingredients of the offence of armed robbery in counts 6 and 7 consists of
the oral evidence of PWS5, the petition earlier written by PW5 and an
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- alleged confessional statement of the 1*" accused person in exhibits P1, P2

made on the 18" day of May, 2006.
Let me say here that in relation to the facts of the event of 23"

February, 2006, the evidence of PW5 before the court is a recapitulation of
the contents of exhibit P19 in every materiality. The concluding paragraph
of exhibit P19 reads:

“ It is based on the foregoing information and development that
[ strongly suspect that Mr. Omini Ekapong Ofem was the brain
behind my attack, as the plan to assassinate me, [ believe, 1S
still being perpetrated by Mr. Omini Ekapong Ofem and his
cohorts. I therefore crave your indulgence, to kindly use your
good offices to investigate my complaint please”.

The 1% accused who pleaded not guilty to the charge against him
confessed to his involvement in the alleged robbery of PW5 in February
2006. However, in his oral evidence before me, he gave a different
version of the story. According to him, on 23/2/2006, when PW5 was
attacked, he (the 1% accused) was the one who assisted him back home. He
said:

“ He requested me to get a car to take him to his house. I gota -
taxi which we boarded. In the car he warned me not to tell
anybody including my wife. He promised to give me
N3,000,000 to induce me not to reveal the incident to
anybody.”

He denied being part of the gang that attacked PW5 and dispossessed
him of the car and his valuables.

By the way, Mr. S.I. Ameh (SAN), in his written address urged me to
hold that there was no robbery incident against PW35 on 23" February,
2006. He listed certain facts upon which he urged me to draw the
conclusion. They include the following:

(a) That the particulars of the alleged vehicle that was robbed
were not tendered.
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(b) That there was no police report of the incident.

(c) That PW5 was allegedly treated of a gun wound by
officers of the National Hospital, Abuja without a police
report contrary to section 4 (2) of the Robbery and Fire
Arms (Special Provisions) Act.

(d) That PW5’s shirt which was allegedly soaked or stained
with blood was not tendered.

(e) That the alleged robbery was committed on 23/2/.5006 but
was not reported until 4™ May, 2006.

(f) That the head of the investigating team stated that he did
not visit the alleged scene of the crime and the National
Hospital.

() That the Okada (motor cycle) man who PW5 said assisted
him home was not called as a witness.

(h) That the police orderly who was said to have reported the
robbery to the police was also not called as a witness.

Iearned senior counsel then submitted that the combination of all these
facts supports the view that there was no robbery.

In his brief but pungent response to these submissions, Mr. J.B.
Daudu (SAN), urged me to hold that all the enumerated facts do not assist
in dislodging the uncontradicted evidence of PWS5, who was the victim of
the robbery incident. He also submitted that investigations carried by
PW1, PW3 and PW4 established and confirmed the incident.

In so far as the resolution of this issue is concerned, it is important to
note that PW5 gave a very graphic detail of how he was attacked on 23™
February, 2006 in both exhibit P19 and his oral evidence. That piece of
evidence was not challenged. I am bound to accord credibility to the
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~ evidence on that point. See ADEKUNLE VS. THE STATE 2006 10

MISC 109,

There is also the uncontradicted evidence of PW2, Dr. Oluwole
Olayemi Olawoye who gave evidence that PW5 was rushed to the accident
and emergency unit with a gun wound as a result of gun shot. PW5 was
said to have been operated upon, admitted and managed until 10/3/2006
when he was discharged.

And what is more, the 1" accused person in his oral evidence, alluded
to the fact that he met PW5 in the night of 23/2/2006 in an uncompleted
building with a wound on the hand. ‘

Flowing from the above facts, I am bound to accept the evidence of
the prosecution that there was a robbery incident in which PW5 was
attacked with his Honda Civic car and two cell phones Samsung model
stolen. Contrary to the submissions of Mr. S.I. Ameh (SAN), the
particulars of the vehicle were given in exhibit P19 as: Plate No. FJ 37
NJC, Engine No. R18A11008901 and Chassis No. JHMFD167865402305.

Be that as it may, from the way the evidence of both the prosecution
and the defence was rendered, it becomes clear that the issue of who the
perpetrators of the robbery incident were is very crucial. Mr. Ameh (SAN) -
put the issue in the form of this question: “Assuming there was robbery,
(which he did not concede) from the evidence adduced by the prosecution,
was it established that the 1% accused was linked to the armed robbery?

The fact that the PW5 did not identify the 1% accused at the earliest
opportunity does not derogate the fact that events that followed showed
that the accused gave himself up as the perpetrator of the crime. I refer to
exhibit P1 where the accused admitted authorship of exhibit P13. The
contents of exhibit P13 have very damaging consequence on the accused
person who in it, admitted witnessing the accused shot himself. There are
other co-existing facts and evidence which point irresistibly to the fact that
the 1™ accused committed the offence. See for example, exhibit P2 which
was made on the 18/02/06. One may wish to ask the following questions
with respect to it.
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(a) Isit confessional?
(b) Is it voluntary?
(¢c) Did the 1" accused retract it?

Part of the exhibit P2 reads:

“  Additional Statement: In addition to my statement that
sometimes in the month of February 2006, Mr. Soje Oye who is
the Chief Public relation Officer of the NJC approached me that
the present justice of Nigeria in person of Justice M.L. Uwais
will retire from the service and said if there is any way that we
can threaten the executive secretary Judicial Council, Alhaji
Danladi Halilu, 1 asked him what will be my gain he said that
he will make me the chief security officer of the Judicial
Council, after this, Ishaku Shaibu brought a man by name Ada
to me so that we can attack the secretary. Ada came and met
me in the office and I took him to the car park where myself
and him discuss on how to carry out the attack on the secretary
and agree on our plan. Mr. Soje Oye gave me the sum of
Thirty thousand Naira (N30,000) which I use to pick a drop and
also part of it was to type the petition I later wrote. Then on the
very day of the incident, my self and Ada went to area 11-
because I wanted to buy some books for my children and
coincidentally we saw Oga the secretary of Judicial Council
and we went to where he has parked and was making call and
immediately he finished making the call, we attacked him and
Ada ask him to move from the driver to the passenger seat in
the front and while T entered and sat at the back sit behind the
secretary who is in the front sit and we drove round....”

In my view, this statement in exhibit P2 is clear on the admission of
the crime by the 1% accused. To that extent, it is a confessional statement
within the mecaning of section 27 of the evidence Act. However, it
becomes inadmissible if:

(a) the making or the statement is caused by any inducement,
threat or
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(b) promise having met to the charge against the accused
person.

(c) Made by a person in authority and sufficient in the
opinion of the cout.

See section 28 of the evidence Act.

At the trial, the senior counsel to the 1% accused’s attack on the
statement was that

1. The statement was not sent with complete pages along with the
proof of evidence and that it was not made by the accused.

There was no objection on ground of involuntariness. If there was, the
court would have embarked on a trial within trial but this was not to be.

However, in the course of his oral testimony before the court, the 1
accused changed his direction of defence and told the court under tears
how the statement was made under threat. He told the court how he was
subjected to inhuman treatment and asked to make exhibit P2.

Now, I do not know what to make of this evidence. Voluntariness or
otherwise of a statement of the suspect to the police is determined during
trial by way of ‘trial within trial’. If at the trial it is proved to be
involuntary, it is rejected. Now exhibit P2 is in evidence. In my view,
exhibit P2 is voluntary and all the story about its involuntariness is a cock
and bull story.

At this point, it is necessary to examine the importance of exh1b1t 2.
There was no objection to its admissibility by counsel to the 1* accused
when it was tendered. My view is that the content of it throws more light

on probative value of exhibit P2. It states:

“ Additional statement that the statement I made on the 18"
May, 2006 where T stated that it was Ishaku Shaibu that
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introduce a man to me by name Ada was not true and the attack
on my Hon. Secretary Alhaji Danladi Halilu was not true which
| said T was the one was not true also I made mention of having
oun kept in my village in Ekori in Yakuri LGA was not true.
About the petition on my boss it was Mr Soji Oye who told me
to write a petition against my boss because he feel he could be
made to act as the council secretary if the secretary is appointed
a Judge. Mr. Soji promise that I will be the Chief Security
officer of the Council. Mr. Ishaku is not one of this petition.
OFEM OMINI EKAPONG (JP) (SGD) 23 May, 2006”.

By the content of this statement, the 1% accused admits that he was
the author of exhibit P2 but that its contents are false. He did not deny
making exhibit P2 or that it was involuntary, he merely said that what he
stated there are not true.

Also, in the course of cross examination, the accused told the court
that on 23/05/06 the PW1 told him to write a statement denying other ones
especially the one he made on the 18/05/06. The implication of all these is
that the 1* accused is a person of doubtful credibility and that he has a lot
to hide with respect to his role in the armed robbery.

The conclusion I reach at the end of the day is that it was the PW1
who told him to deny exhibit P2 and not that the denial was borne out of
the accused’s personal conviction. Exhibit P2 may not be confessional but
it has strong probative value in that,, put together with other pieces of
evidence earlier alluded to in this judgment, they raise strong
circumstantial evidence in which it is difficult to resist the inference that
the 1% accused was responsible for the robbery on the PW5 on the night of
27/02/06.

I have no doubt in my mind that from my earlier finding in this
judgment, the 1% accused was involved in the robbery on the PW5 and so 1

convict him on counts 5, 6 and 7 as charged.
Sgd.
Hon. Judge
12/03/10
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SENTENCE

[ have heard the plea of leniency made on behalf of the 1™ accused
against background of the severity of the offences for which the accused is
charged. 1 also consider the current global dispensation in which emphasis
of the criminal justice system is on the reformation of offenders. Side by
side with this is the need for the accused person to change his ways in the
interest of himself, the immediate family who have a stake in what he
wants to make of his life. The background to this trial shows that his
assailant is a person he himself agrees was everything to him. The attack
was therefore without basis and or provocation.

The approach employed in these offences shows that the accused 1s
not a stranger to violence especially when considered along with his
attitude and hostility to the court during trial. Be that as it may, I am
prepared to exercise my discretion in the overall interest of justice to
temper justice with mercy in the consideration of sentences, even in the
offences where the penalties are fixed. Accordingly, the accused shall be
sentenced as follows: -

1" count — He is sentenced to a prison term of 10 years with option
of N200,000.

2™ count - He is sentenced to a prison term of 2 years with option of
N50,000.

3" count - He is sentenced to a prison term of 12 years.
4" count - He is sentenced to a prison term of 1 year.

On the 5™, 6" and 7" counts, he shall be sentenced to a prison term of
15 years each.



All the sentences shall run concurrently and the period already spent
in the prison shall be reckoned with.

Sgd.
Hon. Judge
11/03/10



