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IN THE COURT OF APPEAL T s A
IBADAN JUDICIAL DIVISION = . =
HOLDEN AT IBADAN | ot T e
ON WEDNESDAY THE 23%° DAY OF MAY, 2018
BEFORE THEIR LORDSHIPS:

MONICA BOLNA’AN DONGBAN-MENSEM  JUSTICE, COURT OF APPEAL
. HARUNA SIMON TSAMMANI - JUSTICE, COURT OF APPEAL

 NONYEREM OKORONKWO - JUSTICE, COURT OF APPEAL
CA/IB/202°/2017
BETWEEN: o AR
' SENATOR ADESEYE OGUNLEWE A?%me_:}f,,.»f;'{}:}f;"f.?f.;
AND | | S
FEDERAL REPUBLIC OF NIGERIA cveenenns RESPONDENT
JUDGMENT

{ ﬁe wared bv HARUNA SEMQ& TSAMMAM mm e
“This appeal is agamst the Ruling of the Ogun State Htgh Couﬂ; Of.‘;._‘%
Justice, delivered by O. O. Majekodunmi, J on the 9" day of February, :

s 2017 in Charge No: AB/EFCC/03/2016.

The Appellant and two (2) others were arratgned before ’che ’mai H:gi {-"{‘”
o Cour‘t on an Information containing 18 counts alleging the oﬁ‘ences off,*
conspiracy, stealing and abuse of office. The Appellant was arraigned on
Counts 1,2, 3, 4,5, 6,7, 8, 12, 13, 14 and 15. Upon arraignment, the o
Appeilant pleaded not guilty on all the charges against him. . After hisp!ea_[ -
- was taken, the Appellant filed a Motion on Notice dated and ﬁléd'o’n't'he
22/01/2017 praying for:
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1.  An order extending the time within which the
1% Accused may apply to quash Counts 1, 2,
3,4,5 6,6,7,8, 12,13, 14 and 15 of the
Information herein dated and filed on October

~ 7,2016 as they relate to him.. |

2. An order quashing Counts 1, 2, 3, 4, 5, 6, 8,
12, 13, 14 and 15 of the Information herein

dated and filed on October 7, 2016 as they
relate to the *** Accused. :

3. An order discharging and acqulttmg the 15’?_" |
- Accused herein. |

" AND for such further order or other order or orders as N
this Honourable Court may deem fit to make in the
circumstances.

Tne Grounds upon wh ch the apphca‘czon was predxca‘ced were that:
(i) The charges herem are bad for misjoinder of

offences, for ms;omder of offenders and for
duplicity.

(i). The Proof of Evidence produced by the
- complainant does not link the 1% Accused with
the aforesaid counts nor does it disclose any :
case at all or any prima facie case against
the 1% Accused to warrant his being arraigned
or put on trial.

~(iif) ~The aforesaid counts do not disclose a. pnma o
facie case against the 1% Accused person.

The Motion was supported by an Affidavit of 12 paragraphs deposed
to by one Oludele Alao, a Law Clerk in the chambers of Messrs, Adesokan

& Co. counsel for ‘the Accused/Appellants.  Accompanying the Application
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| _‘was' 'a‘Wri’c’ten'Address. The Réspondent bp’posedvthe Appﬁcatibn, by filing
a Counter-Affidavit vof 7 paragraphs deposed to by one Festus Ojo, a Legal
Officer in the office of the Economic and Financial Crimes Commission; and
accompanying the said‘ Counter-Affidavit was a .Written Address. ‘ The
Respondents also filed a Further Counter-Affidavit and a Written Address in
response to new issues raised by the Appellant’s learned counsel in the
course of arguing the Motion. The Appellant then filed a Reply on points of

law.  The Motion having been argued, in a RU}ing delivered on the

9/2/2017, the learned trial Judge held that the .Appfii,cationvta quash the S

charges offended Section 167 of the Criminal Procedure Law of Ogun
State, 2006, same having been filed after the Appellant’s plea had beeh
taken. The learned trial Judge however, in the abundance of éautien (ex
“i@fﬁf&’f*f cau ela) r ed on the other Grounds for the Apphcat:on and o
dismissed same as lacking ,m merit. Dissatisfied with the deci ision, the -
Appellant filed this appeal. | : _

The Original Notice of Appeal which is at pages 793-797 of- the
Record of Appeai was dated and filed on tha 2.)/2/2017 However, by i

order of this Court on the 19/10/2017 the Appeliant was granted leave to |

amend the Notice of Appeal. The Amended Notice of Appeal consisting of
ten (10) Grounds of Appeal was filed on the 06/10/17 but deemed filed on
the 29/11/2017. The parties then filed _and exchanged Briefs of
Arguments. I | o e

The extant Appellant’s Brief is the Amended Appellant’s Brief of |

Arguments filed on the 11/1/2018. Seven (7) issues were distilled thereon
for determination as follows:
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Whether the singular fact that it was a

Federal Law Officer that signed the charge
sheet amounted to the consent of the
Attorney-General of Ogun State required in

 Section 104 of the Criminal Code, Laws of
- Ogun State, 2006 under which Counts 12 - 15

- were preferred against the Appellant.
- [Ground 9].

Whether the Lower Court was right in its
decision that the Information was not bad for-
a misjoinder of offenders.

~[Ground 4].

Whether the Lower. Court’Was ﬁgh’c in its
decision that Counts 5 — 8 and 12 — 15 of the

- Information were not bad for a misjoinder of
- offences.

~[Ground3].

Whether the Lower Court was right in its =
decision that the singular fact that Appeliant
as the Chairman of the Governing Council of
the University, signed the minutes of the-

meeting of the Council held on 16-17/7/2014
~in which approval was given for payment of

some Welfare allowances to chambers of the

‘Council amounted to a disclosure of prima

facie case against the Appellant.

| [Ground 5].

Whether the Lower Court was: nght in - its
decision that Appeilant’s arraignment was in

* accordance with the law.

[Ground 6].

Whether the appealed Ruling is a nullity on-
account of the fact that some Court’s



proceedings which formed the basis of the

said Ruling were unsigned by the Lower Court.
- Judge.

[Ground 7].

7. Whether the learned trial Judge was right in
refusing to extend the time within which the
Appellant may apply to quash Counts 1 to 8 =
and 12 to 15 as they relate to the Appellant
[Grounds 1 and 2].

~ The Respondent’s Brief of Arguments was dated the 23/ 10/2017 and
EPERR F:ed on the {)1/11/2017 but deemed filed -on the 17/4/2018 Fsve (5)
| issues were raised therein for determination as follows: =

1. Whether from the totality of eweence,, the
Lower Court was right in the exercise of its.
discretion by refusing the ’Appiication for
-orders of the Lower Court quashing or striking

out of the 1ist Accused person/Applicant’s
(now Appellant) name from the afore-listed

Counts of the Information dated 17/10/16;
brought by the Appellant?.

2. Whether the objection to charge (as
~ contained in his Application: for quashing) by
- the 1st Accused/Applicant long after entering
a plea of not guilty to each count of the
Information was proper?.

3. Whether the signing of the Information by the
' - Law Officer from the office of the Honourable
Attorney General of the Federation was not
sufficient to satisfy the requirement of Law
under Section 104 of the Criminal Code, Laws
of Ogun State?.
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4. . Whether the Lower Court was right in its
decision that the Information is not bad for

misjoinder of offenders and mISJomder of
offences.

5. Whether the Lower Court was right in its

- decision that the Information is not bad for,

mxsjomder of offences S i

Heving perused the issues formulated, 'by the parties, this appeal shaﬂ ‘

be determined on the issues formulated by the Appellant. HoWever I shall
determine the issues begmnmg thh lSSUES 6 7 1 2, 3 4 and 5.in that.»

Now, on issue 6, leamed counsel for the Appetlant contended that o

the proceeding of 12/11/16 wherem the AppeHant was arraxgned was rot

signed by the Lower Court. That the proceedmgs of 19/ 12/16; and that of

27/1/2017 wherem the Appel ant’s ,,counselmo_v,ed, the .Apphcatxon sub}ec’c“f" S

- of this appeal were not signed, similarly that the-proceedihygs df'9/2‘/2017°7
when the Respondent’s counsel fully presented oral adumbration of his

Written Address was not signed. Learned Counsel then cited the cases of

Wakilu v. Buba (2016) 13 NWLR (@t 152§§ 323; 'E'sah%}awa Ve oo
Habibu @Zw@ﬂ 22 NWLR (gt 1?4%} 461 and Adefarasm V. Da\fakm o
(2007) 11 NWLR ( pt.1044) 88 to submit that the appropriate order

should be that of setting aside the Ruling for being a nullity due to the |
non-signing of those proceedings which formed the basis of the Ruling. ]

Learned ‘Codnse! for the Respondent did not respond to this issue. It
is not in doubt that an unsigned document is a nullity. I ,have however |

carefully perused the Record of the proceedings of the Court below. The
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~ Record of the arraignment proceedingsof_the Appellént andt the - other
Accused persons can be found at pages 757 — 761 of the Record of A'ppeal»..
The arraignment was conducted on the 25/11/2016 and duly signed by the
| learned trial Judge; O. O. Majekodunmi, J. I cannot find the Record of any
proceedings of the trial Court -conducted on the 12/11/16 Si imilarly;. the o
‘ proceedmgs of 19/12/16 27/01/17 and 09/2/2017 were duly authentnca’ced | |
by the learned trial Judge. It is therefore obvnous that Learned Semor"
Counsel for the Appe!!ant grossly misconceived this iSsue and I may say

that it was deliberately contrived to mislead the. Court ThIS lssue lS_

therefore totally unfounded and is accordmgly resolved aqamst the,

Appeﬂant

On issue seven (7), learned counsel (silk) for the Appellant

contended that the learned trial Judge had the power to extend the time _'

- within whxc‘w ’che AppeHant cou!d app!y to quash the charges agamst hlm' o
 but refused to do so. That the ObJeCthﬂ of the Appenant amounted to aj B

chailenge to the jurisdiction of the trial Court to proceed to the trial of the
- Appellant on those charges. It was thus argued that, the learned trial

Judge - wrongfully held that ‘the time to object to the -‘.cha‘r’ge :,Was' :

| immedia'tely after the charge was read without indicating that there are

exceptions to that rule. That the Appli‘catioh' having been brought pursuant
to Sections 156 and 215 of the Criminal Procedure Law of Ogun State, and
Sections 6 and 36 of the 1999 Constitution of the Federal Repubiic,_of

Nigeria, had raised a jurisdictional issue.  That unfortunately, the learned

trial Judge held that, the Appellant did not provide any valid reasons to

justify an extension of time within which to quash the charges against him.

 CA/IB/202C/2017 ST BRI 7



" Learned Counsei then submxtted that there are sufﬁcrent Aﬁ" davrt evrdence N

10 Justn‘y extension of txme to appiy to quash the charges -
In resoonse, learned counsel for the Respondent cited the case of a
Ofulue v. F.R.N (2@06) 2 EFCCLR 100 at 106 to submit that, this case,

is one good case Where this Court should shy away from interfering with

the exercrse of the drscretron of the Lower Court That the Appenant and-v |

his co-accused were arraxgned on the 25th day of November 2016 but filed

a Motion on Notice on the 25/1/2017 praying the Court to, inter aiia,

quash or strike out his name from the Information. Thatvthe arra'gnment

~of the Appeﬂant havrng been. du!y done -as requrred by the law, it would‘

have been against the ends of Justrce for the tnal Court to rule otherwrse

than to refuse the bel ated objection. The cases of Edibo v. State (2007)

13 NWLR (pt.1051) 306 and QOyediran v. State (1957) 7 NWLR 122
were cited in support That by Section 167 of the Cnmrnal Procedure Law ]

~of Ogun State 2006 an ob]ectlon toa formal defect in a charge must be'.
taken before plea; otherwise it may be treated as waived. |

Learned Counsel for the Respondent went on to submit that,, the
'_ obJectzon of the Appe!lant came rather too Iate in the day, after his plea _

-.,f*had been taken; and ‘that the learned tnal Judge nghtly drscountenanced )

same. The case of Obakpolor v. State (1991) 1 NWLR (pt.165) 113

at 124 was cited in support. That, this is moreso when the Appenant
himself being a iawyer was represented by Counsel We were accordxngiy
-urged to resolve this issue agamst the Appenant ' o

The reply of Learned Senior Advocate for the Appeﬂant was a

challenge to the competence of issue two (2) raised by the Respondent. It
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s the contentxon of learned Senior Counsel that the tna! Court after

o ?refusmg the Apphcat:on to quash on the ground that lt V!Olated Sectxons '

167 and 168 of the Criminal Procedure Law (C. P. L) of Ogun State, went on
to consxder the merit of the Application. That the Respondent having not
C{OSS /lvppeah_o against the alternative decision of the trial Court resulting

- thzs Appea! could not competently razse isstie two (2) 1 am of the VIeW". o

that, Learned Senior Counsel for the Appeilant has completely‘f

misconceived the pomt It is trite law than a Respondent in an appeal has

the right to formulate his own issues so long as those issues can be related

to Grounds of Appeal fxled by the Appellant ‘See Ministry of Edueatxong_ .

 Anambra_State v, Asikpo (2014) 14 NWLR (pt1427) 351 and

QOkechukwu v. I.N.E.C. (2014) 7 NWLR (pt.i@&ﬁ) 255, Havmgigf'

related the issue two (2) formulated by the Appellant to the NO’dc‘e of

Appeal, it is apparent that the issue is matenally covered by Ground two-
(2) of the Amended Notxce of Appeal In any case, ‘the Respondents xssue s

two (2) is in response or answer to issue seven @) raised by the Appenant b

- Learned Senior Counsel for the AppeHant in reply on poxnts of law,
Iso submitted that Sections 167 and 168 of the C.P. L relied upon by the

‘Respondent are not sacrosanct. That non- comphance with Section 215 of -

the C.P.L concerns the _fadure of the trial Court to explam the chatge to the
Appellant, thereby raising the issue of the nullity of the arraignment, and
goes to the jurisdiction of the Court. The cases of Kajubo v. State
(1998) 1 NWLR (pt. 73) 721 and Qvedsmn v The Republic (196?}, »
.~ NMLR 122 were c1ted in support That the issue of junsdxctson could not

therefore be validly said to be belatedly raised, as jurisdiction is one issue
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that can be raised at any stage of the proceedings, and even on appeal in
the Supreme Court. e

Inthe determmahon of thrs issue, the iearned trrai Judge had held at
page 787 lines 1 — 13 of the Record of Appeal as follows:

"The settled law is that the proper time to make
objection fo a plea is immediately -after the charge =~ .
“is read to the accused. The Supreme Court held in - -
- Obakpolor_v. The State (1991) 1 NWLR
- (pt.165) 113 that an accused who pleads to a
- charge after it is read and explained to him, might
not thereafter successfully raise an objection toa *
. formal defect on the face of the charge Hence’,[_'- S
S oany objection to-a formal defect in'a Charge must =~
be taken before the plea, otherwise the objection .~
~ would be deemed to have been waived. See
Section 167 C.P.L, Laws of Ogun State, 2006....
The provision of Section 167 is clear and .
~unambiguous.” ‘

S ';',-;Now Cectron 167 of the: Crrmmal Procedure Law (C P L), Laws of Oguni o

~ State, 2006 strpula’ces ’chat

“Any objection to a charge for any formal defect on
the face thereof shall be taken immediately after.

the charge has been read over to the accused and
- not later.” =

Itis my understandmg Lhat an obJectron to a dEfECL whrch can be |

| ,deemed warved must relate to a formal defect. “A formal defect” in my
view, is one which relate to procedure or procedural rules and praCtice. It

must therefore relate to matters of formality m the draﬁng of the charge

‘The defect must not be a fundamental defect in that rt goes to the o

foundation of the charge so that it will be mfrmgmg on the Accused

person’s Constitutional Rights to proceed to a trial on such a defective
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charge. Such a defect therefore should be one which will nullify- t’vhe charge

_‘thereby depriving the Court of the Jurrsdro:ron to hear and determme upon

such an rrredeemably or fundamentany defectrve charge Accordmgly,v

where the defect in the charge is substantial or fundamental an obJectron -
to it can be raised at any time in the course of the proceedmgs It is
therefore formal defects that are caught by Sec’don 167 of the C P L

- other words a formal defect may not Iead to a nuHrF catron of the ent

tria r,ut where a defect is substantral or fundamental it may !ead to a*' R

nullification of the entire proceedings premlsed on such a defective charge. :

In the instant case, the application to Cguash the charge was premised

S on rﬁfer alia, the ground that. there was no proper arrargnment of the
| Appeﬂan’r as requrred by Sectron 215 of the C P.L of Ogun State As rrgh’dy

submitted by learned counsel for the Appelian’c the requirement of a vahd

| -arrargnment rs a fundamental pre- reqursrte to a valid criminal trial. Itis .

. also a Constrtutronai requrrement as stipulated under. Sectlon 36(6) of the L

1999 Constitution of the Federal Repubhc of Nrgerra (as amended) Issue‘: A

of proper, or improper arrargnment is therefore not one that is caught by

Section 167 of the C.P.L. Itisa Fundamental Statutory and Cohstitutionai

requirement which if found not to have been substantrally observed may

lead to a numf catron of the trial and convrctxon See Idemudra V., State N

(1999) LPELR — 1418 (SC); Lufadeju & Anor v. Johnson (2@@7) g

NWLR (pt.1037) 535. Thus, in the case of ibrahrm v. State (2014) 3
NWLR (pt. 1394) 305, Aka'ahs, JSC said:

- “The arrargnment of an Accused person touches on
the jurisdiction of the Court and any improper
‘arraignment of the Accused is a breach of a
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Fundamental requirement in cnmlnal proceedings =~
which is capable of rendering the totallty of the :
proceedlngs null and void...” R s

" Being issue of jurisdiction therefore it can ' be rarsed at any tmein

the course of the proceedings. On that note therefore it is my view that‘
the learned trial Judge was hasty in holding that the Appellant’s Motion to
| ‘quash the charges agamst the Appellant came too late Srnce the lssue of

‘arralgnment was - also ralsed the Motlon could not be valldly refused o

Fortunately however the learned trial Judge properly exercrsed his }UdlC al

discretion to determine on the Application, even though in the alternatrve

Thrs issue, issue 7 is accordingly resolved in favour of the Appellant G

-On. rssue one (1), learned counsel for the Appellant contended that |
he Appellan’r was also charged in Counts 12— 15 for offences pertalnrng to" T

~ abuse of office; and that by Section 104 of the Crlmrnal Code Law of Ogun
i State, '2006 for a person-to be charged with the offences a'lleg'ed in Counts

~12 -.15; the consent of. the Attorney—General of Ogun State must be
| 'sought ancl obtalned That, from the Record. of Appeal no such consent”;:ﬂ,,f i

was gven. That in determination of the issue, the learnecl trial Judge

equated the issue Wlth the requirement of consent of the Attorney -General

- of the State to enable the EFCC initiate the proceedmgs and that the

authorities relied on by the learned trial Judge relate to the rssue of flat of . |

the Attorney-General and not consent as required by Section 104 of th_e:
Criminal Code Law of Ogu“l State.

Learned Counsel for the Appellant then submltted ‘that _the

requrrement of Sectlon 104 (supra) on consent is. mandatory That the

requisite consent not havmg been exhibited in the proof of evidence, a Vltal e
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element of each of Counts 12 — 15; or a condition precedent to the

' mrtratron of Counts 12 — 15 was not fuh‘“ lled. That Where a statute

___provrdes fora condrtron precedent to the dorng of an. act fai Iure to meet . -

the condrtzon renders the act mvahd The case of Achmeku V. Ishaqba R

{1988) 4 NWLR (pt.89) 411 at 420 was then cited to urge us to strike |

-out Counts 12 — 15 of the charge for breach of Section 104 of the Cnmmal
.;Code e

In response Iearned counsel for the Respondent contended that the:

- argument of the Appellant that the prosecution does not have the-consent -

of the Attorney-General of Ogun State to prosecute is a positive 'assertion' .

. and therefore the Aopellant has a duty to prove that assertron The case‘ >

o George v. F.R.N, (2011) 10 NWLR 1 at 67 was then cited to submrc_}ff}

- that the Appeliant did not drscharge the onus of showmg ‘that the
prosecution does not have the consent of the Attorney -General of Ogun
State to prosecute Counts 12 — 15 of the Informatron That Sectron 104 o
- has two limbs; i.e; that: | | .

(D The prosecutron is rnstrtuted by a law ofﬂcer

(iNThe prosecutron is instituted with the consent of
a law officer, , :

- That, it rs the ﬂrst hmb of the Sectlon that is: materral to this 1ssue in

SO far as the charge was srgned by S M Ga%adanchr who is a Law thcer "

It was therefore submitted that the signing of the charge by a Law Officer -
has satisfied the required of the consent of a Law Officer. That in any
’ vc’ase,»the‘AppeHant ‘having conceded that ‘the Economic and Financial - -

" Crimes Commission has the fiat of the 'Attorney-General of Ogun State:in‘-k
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prosecuting the case, cannot in another breath argue that the prosecution
~was not with the consent of a Law Officer of Ogun State. ‘The cases of
Amadi v. F.R.N. (2@08‘) 18 NWLR (@t 13119) and Qluese v. F.R.N.

' E 2013) LPELR 22@16 (CA) were then cited to buttress the fact that,li |

the EFCC being an agency of both the Federal and State Governments in
the fight against corruption has the same papers and prlvlleges as' the
Attorney—General of a State We were accordrngly urged to hold that the

S requured consent of a Law Ofﬁcer was duly glven to prosecute Counts 12 -— R

T
J

.,\eplyrng on points of law, learned counsel (srlk) for the Appellant

submltted that-the contentxon of the Appellant has nothmg to do with the

- Issue of fiat, That the argument of the Appellant is that the Appellant-}

could not be prosecuted on Counts 12 — 15 wrthout the wrrtten consent"-tjf*""l

- afttached to the Information, to prosecute Counts 12 -15.

l\low Section 104 of the Criminal Code Law of Ogun State 2006-' |

RS stlpulates mteraira as follows

_"‘A prosecutron for any offence under thls or any of
the last three preceding Sections shall not be.

instituted except by or Wlth the consent of a Law
Officer.” - L

) The offences to. which the. Sectron relate are stlpulated in Sections

101, 102, 103 and 104 of the Criminal Code Law of Ogun State, 2006.

They deal with offences committed by publlc officers in the abuse of thelr'

offices. The Law requires that the offences be instituted by or with the .

consent of a Law Offi icer. Sectlon 1(1) of the Crrmrnal Code l_aw (supra), ,» o |

det‘ ines a “Law Off cer” in respect of Ogun State to mean
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“.. the Attorney-General and the Solicitor of the
State, and includes the Director of Public
Prosecutions and such other qualified. officers, by -
-whatever names designated, to whom any of the
 powers’ of a Law Officer are delegated by law or |

 necessary intendment.”
By Section 211 of the 1999 Constitution of the Federal »R»epublic of
‘Nigeria, the powers of the Attorney-General of a State to institute and

'_undertake criminal proceedrngs may be exercrsecl by him in person or .

- through ottrcers of hrs department It means therefore that a person whof o

is not a Law Officer in the Attorney-General’s Office cannot valrdly exercise

any powers to institute any criminal proceedings except where'there has

been a valid delegatron of such powers by the Attorney—General In. other_;;_ -

words, the ‘powers of the -Attorney- General to prosecute or rnstltutev'f A

_crrmrnal proceedmds can be exercised. elther in person, through officers of’
“his department or other ‘qualifi ied legal practitioners outsrcle his

department i.e by way of a fiat. In the rnstant case, it has not been |

argued that the fi at of the Attorney—General of Ogun State was not grven to

the EFCC to rnstltute the prosecution of the Appellant Wrth the issue of :
 fiat having been settled, it would mean that consent of the Attorney-

- General of Ogun State to prosecute the Appellant’ ls 'pr‘esumed“‘by' Section.

‘.7168(1) of the Evidence Act, 2011. It is obvrous in my view, that there._."',.;*-

 cannot be l‘” at of the Attorney General wrthout his consent to prosecute It/f -

is not the law that the consent required must be in writing. Such consent

can be presumed considering the circumstances of the case, and it would

‘be for the person who alleges lack of consent to rebut such evidence of

consent. See Georde v, E.R.N. (2 @11§ 10 NWLR ( et 1254) 1 Thrs
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'J‘ﬂf'c_’burden the Appellant farled to drscharge Thrs rssue is therefore resolved

o agarnst the Appellant

On lssue two (2), learned counsel for the Appellant crted Sectron 155

'or' the Cnmrnal Procedure Law of Ogun State 2006 to submit that, it is the"f -

law that any person who is. accused of an offence must be separately'f.;,1'_'-_’5_,":-_’;,_::J

charged and tned That the only exceptlons as strpulated under Sectronf-f R

155 of the CPL (supra) are:

3 '(a)_ ‘When~ more persons than one are accused of‘.;-
o = jointly commrttrng the same offence -

. (b) When persons are accused of commrttrng}_';3,5.,‘:.::1"’f"f.’;’f‘1‘f",'-‘f_f;"*_’*'3‘
- different ‘offences ‘but in. the course of the*"_iz*

= ‘same transaction.

(o) When persons are accused of commrttlng an S
EE v‘._.__,offence are charged with' persons accused of - .

SR »_’;}offence

L -r:-i-.1;',:'.-abettrng or aﬁemp’ﬂng to commrt the same S

, _.(‘fd)--r ;,When persons are accused of commrttrng ’Ehe‘?_ o LR

same - offence in the course ot the same
- transaction. : : :

(e) When persons are accused of . commrttrng

S ‘g-ﬂ.__}offences that are related to each other

. () When persons are accused of commrttrng_:7{"fﬂ:’f-,"f;‘/t"?* e

' -offences during a fight or series of fights
~arising out of another fight and persons o
o accused of abettrng any of: those offences

| l_earned counsel (srlk) then went on to. contend that the learned trra
'_'ludde relred wholly on paragraph S(d) of: the Respondents Counter—‘ o

Affidavit to hold that the offences with Whrchthe 2" Accused was charged,

PR _were_'cornmitted under the directive, instructions and approval of the
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Appellant. ’That, it is only the Counts ,lnth'e' Charge Sheet ft’hat'on’e' must -
look at for the requisite details in the bid to determine whether or not there

was a link between the Appellant and the Z”d Accu'sed" and that such

‘ rntormatron must be supplled in the statement and partrculars of the

ottence Learned Counsel for the Appellant then gave a Wholxstrc apprarsal o |

of the 18 Counts in the Information Sheet, to submit that it is from the |
particulars of each and every Count preferred against -the Appellant and his

co-accused that erl determlne Whether or not lt was proper to charge |
them jointly. R o |

Learned Senior Counsel for the Appe’llant’then 'su'bmitted “th'atv‘what S

shouid concern the Court is that a joint trial based on one charge sheet -

sh0t d not lead fo a theater of the absurd. We were accordrngly urged tof‘ o

,quash the charges agamst the Appellant for bemg bad on Grounds of

| .mrs;ornder of otfenders

The response of learned counsel for the Respondent is that the,

charges against the Appellant cannot be bad for mrs;omder of ottenders as
each of the counts was drstmctly crafted and relate to drfferent acts ofthe

o ,cnmrnal enterprise of the Appeliant and his co- accused Learned Counselif.f».j,,_'f:lfj'_

then considered the deﬁnltron of a charge in Section 2(1) of the Criminal
Procedure Act, and the cases of Adegbite v C.0.P. (1965) NMLR 432,
Edun & Ors v. L.G.P. ti&ﬁﬁ) 1Al N.L.R. 17 to submrt that by those "

definitions ot the term “charge ‘the contentron of the Appellant cannot be . S

correct. Relying also on Section 155 of the C.P.L, of Ogun State, learned
counsel for the Respondent submitted that, contrary to the argument of

the Appellant, the charges agalnst the Appellant are not bad for mrs;ornder
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Cof oﬁenders as- those charges can be comfortab!y accommodated in the'

exceptions to the rule against misjoinder- of offenders. |
Learned Counsel for the Respondent went on to submit that, the

, Informatron pendmg before the Lower Court shows a charn of the same‘

R ;transactron to whrch the Appeﬂant and hlS co accused are the actors wrth

each one of them playing roles as predetermined by the tno under the able L

watch and directive of the Appellant. That in the crrcumstances it is

proper that the Appe!lant and his co- accused be charged together in one

- charge sheet. The cases: of @kone v. C.0. P (1961) W. R N.L.R. 91 and' i

Haruna v. The State (1972§ 1 All NLR (pt. 2) 3@ were cited in
| supoort That, even if the -Court ﬂnds agarnst the - Respondents the

‘ -detects n any, were minor defects that should not vitiate the tnai as they .

: couid be remedred by amendment as enshrrned in Sectron 162 of the C. P. L

f(supra) We were accordrngly urged to- resoive thrs issue agarnst the*-.f"fi-’"

| Appe!iant

Determmrng on this rssue the learned tnal Judge held at page 788' |

_‘ V' Imes 14-22 of the Record of Appeal as foHows

“Furthermore, one of the exceptrons to the generai R S Nt

~rule relating to misjoinder of offenders is where one
person is accused of committing an offence and
another is accused of abetting or being an

- assessory to the offence. By virtue of paragraph-

- 5(d) of the Counter-Affidavit of the Respondent, the

‘.**','otfences alleged to have been committed by the 2@ -

- accused person were allegedly committed under the ~
directive, instructions and approval of the 1%
Accused/Apphcant and accordingly they fall within
the ambit of the exception to the general rule for.
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-misjoinder of offenders. 1 find therefore that there |

- has not been a mISJomder of oﬂ‘enders i PRy

Ih other words ‘the learned  trial Judge found and heid that the ff

_-'echarges against the Appenant and his co-accused fall under the third leg of o

‘the excephons to the rule that, a person accused of commrttmg an oh“ence TR

- must. be separately charged. This is strpu!ated in Sectron 155 of the

o 'I"Crrm nal Procedure Law of Ogun State, 2006 wherem itis strpuiated ’chat

“when more persons than one are accused of the

same offence or of different offences committed in

the same transaction or when a person is accused- =
-+ of committing an offence and another of abettingor -~ |

© . being accessory to or attempting to commit such -
- offence or when a person is accused of any offence . .
-of theft, criminal misappropriation, criminal breach AT
of trust and another for receiving or retaining or-
assisting in the disposal or concealment of the -
subject matter of such offence, they may be

charged and tried together or separa’cely as the

~-Court thinks fit.”

- By Sectron 155 of the C.P.L. Law of Ogun State (whrch is in pan
;‘maz"eﬁa with Section 155 of the Criminal Procedure Act), joint trial of

o ) l_”accused persons is permitted m the crrcumstances stlpulated therem The_i

. -:__:_f'f}f:»_:‘Vdecrsron whether or not: to allow jomt trra! of accused persons is. a’r the

- discretion of the Court, to be determined on the nature and crrcumstances

of each case. See State v. @nyeukwu (2@04) i4 NWLR(@E&%)

340. In the instant case, the learned trial J'udge considered that Vthe,‘

- offences alleged against the Appellant and his co-accused w’e’réarlegediyag»r-f' it

committed in the course of the same transaction, and under the

instruétions, directives and approval of the Appellant. The Appeilant-Was.
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' ‘..,the Pro Chancellor of the Federal Unrversrty of Agrrculture Abeokuta whlle]-‘_f-j";f:_'-j,!'.,

~ the 2 and 3 accused persons were the Vice-Chancellor and Bursar

* respectrvely ol‘ the Unrversrty The transactrons or serles of transactlons ’, -

- leading to the charges against them were carrred out in the course of the.

execution or purported execution. of therr dutres as Pro Chancellor Vrce-."-_‘_,-,
_;Chancellor and Bursar of the Unrversrty |

It should also be noted that count one (1) alleged consprracy o steal e

: | _whrle counts 2 8 for which the Appellant and hrs alleged co- accused were "i

: ;-charded al eged the various acts or mstances of stealmg commrtted as a v_l o

f:"jf’result of the consprracy Counts 12 ~ 15 allege varrous acts of abuse of

o jo‘ﬂce by the Appellant and his co- accused persons and whrch acts Were'»,».ﬁ;“i’.fu‘f

said to have been commrtted under-the instruction and/or drrectrve of the”"‘ |

?:'Appellant The offences havrng been alleged to have been commltted in’ o

_'-_f?j’the same transactron or serres of transactrons 1t s proper that the

i Appellant and h is co accused be Jorntly trled It lS therefore my vrew thati L

since the offences Were allegedly commrt‘ed as a result of a consprracy

,-between the Appellant and his co- accused they are offences undoubtedly;-

o " comm tted rn the same or serres of transactrons It is therefore rrght and,
S :'proper that they be ]Oll’ltl\,’ tried. To. do that wrll undoubtedly save trme

-and resources that may be wasted if each of the accused persons istobe

tried separately In any case, the Appellant did not drsclose any pre;udrce o
. he wrll suffer as a result of a joint trial wrth hrs Co accused See Wabara o
v F au rzom' 2 FWLR f"“tSZ@ asos The learned trral Judge was;} |

 therefore rrght in holdrng that the charges are not bad for mrSJornder of B

~offenders. This issue rs,therefore resolved agalnst the Appellant.
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On rssue three (3), earned counsel for the Appellant submrtted that o

-_,.the general rule lS that for every dlstmct otfence for whxch a person lsf} T

~accused, there shall be a separate charge contalned in the same charge"

-'sheet That the exceptrons are stipulated in, Sectrons 157 - 161 ot the "

C.P. L. of Ogun State (supra) Thatitis clear at page 787 of the Record of -

_,',i,Appeal that the trial Court resolved the rssue on exceptlon (b) created by'v

":‘SDC’ClOE’l 158 of the CPL -of Ogun State (supra) by holdlng that theii"."~,l-"""_'i
| 'ottences alleged in those counts were committed in the course of the same R

v»'transactron Furthermore, that the trial Court resolved the lssue relatmg to

Counts :l_ = 8 only wrthout consrdenng Counts 12 = 15 Learned Counsel"_f'_f"-v_ff5’;1’;.}“-'

”"(srlk) for the Appellant then submltted that the Court should not resolvev’:’T',;.,’f‘i;”"f'-;:
 the issue by looking at the Counter- Atﬂdavrt of the Respondent but mustff e

B ..be confi ned to the partlculars ot the offences charged That lookrng at ﬂ
Lo _'Counts 5= 58 lt is. clear that the Word “joint”- Was not used lﬂ any one of

© those Counts That since ‘the word “JOll’lt" was not used atter the Word','»'f

“defraud” in those counts it would be lnterpreted that the Appellant was s

- being accused ot stealmg the sum of money lndependently of the other ;
'accused ‘ RIS |

Learned Counsel for the Appellant further submrtted that lt would
| ~,‘appear that there are two offences created ln each and every one of

Counts 5 — 8 and that srnce ‘there were no partrculars rn each of the said

counts to the effect that the 2™ accused person acted pursuant to the

dxrectrve rnstructrons and approval of the Appellant then none ot the sard.g_'-" S

"counts 5 — 8 can be said to have fallen within the exceptron relred onby .

the trial Court We were then urged fo hold that counts 5-8are bad for
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misj'oinder of offences. That the same applies to Counts 12 — 15 because
- each of the accused persons includihg the Appellant was charged for
fraudulently depositing sums of money cited in each of the counts in some
bank accounts. That like in Counts 5 — 8,}the accused persons were not

jointly accused in any one of the Counts 12 — 15. That sinée it is not

- apparent in any of Counts 12 - 15 that the 2™ and 3" accused persons

acted pursuant to the directivé, instruction and approval of v’the Appellant,
none of Counts 12 — 15 falls within the exception relied upon ‘by the trial
Court. We were accordingly urged to hold that Counts 5 — 8 and 12 — 15
are bad for misjoinder of offences. | : o | |

In response, learned counsel for the Respondent adopted the "
dafiniton of misjoinder of offences as posited by the Appe!lant.k He then
cited Section 156 of the C.P. Law (supra) to submit that, as a general rule,

for every offence alleged, there must be a separate :chargev. That there are

- however some exceptions as s‘cipulated in Sections 157 — 161 of the CP.

Law of Ogun State (supra). Learned Counsel then adopted his-arguments
on misjoinder of offenders to urge us to discountenance the arguments of
the Appellant. We were accordingly urged to resolve this issue égainst' the
; Appeilant, | | S

Noow, Section 156 of the Criminal Procedure Law of Oguﬂ State, 2006 |
stipulates that: )

“For every distinct offence with which any person is-
accused there shall be a separate charge and every
such charge shall be tried separately except in the
cases mentioned in Sections 157 to 161.”
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The general rule therefore is that for every distinct offence, with
which an accused person is-accused, there must be a separate and distinct
charge sheet, and every such offence must be separately tried. This rule is
however not absolute, as there may be situations were distinct offences
may be charged and tried together. Some of such situations are ~pr0\‘/ided
in Sections 157 — 161 of the C.P.L. of Ogun State. The learned trial Judge
~ determined this issué at page 788' lines 5 — 13 of the Record of Appeai as .

follows:

"In the case at hand, the prosecution has deposed
in paragraph 5(d) of the Counter-Affidavit that the |
offences alleged against the Applicant in the 12 =
counts against him were commxtted under the
directive, instructions and approval of the 1%
Accused/Applicant. It is my considered view that
notwithstanding that the Prosecution has charged
the Applicant for the offences of stealing in Counts-
1 — 8 and has in the body of the particulars of the
offence stated that he “fraudulently converted”
various sums of money therein stated, each of the
counts are specifically provided for under Section
390(5) of the Criminal Code, Laws of Ogun State. 1
therefore cannot uphold the objection of learned
silk regarding a misjoinder of offences.”

As stated earlier, there are exceptions to the rule that, _fbr,'éve;?y.'_
‘distind: offence, there must be separate count or charge; ahd be separately
tried. One of such exceptions as stipulated in Section 158 of the C.P.L. of
Ogun State is where the separate offences are committed in th‘é course of
- the same transaction or series of transactions. By this exception, there is
no limit to the number of such offences which may be charged in the same -
Information nor is there a time frame stipulated within which the offences
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could have been con'\mitted, What is of importance is to- determine
| whether there was proximity of time, place or act or series of acts which
constitute the various offences. Accordingly, where the acts are so
- connected as to foi'm one or continuity of ection, such separate oﬁenees
may be charged in separate counts in the same Information and be tried
together. I had earlier found that the acts which gave birth to the offences
- charged formed continuous acts committed in the same transaction or i
series of transactions. It was therefore proper to charge the separate or
‘d'ﬁcerent offences allegedly committed in the course of the transaction

together. The !earned trial Judge rightly held that there is no m;SJomder of
- offences. ' |

I have careful read the submissions of counsel for the Appellant and

the Respondent on issue four (4) formulated by learned counsel (silk) for.

the Appellant. The issue under consideration relate to the finding of the

. ,_ieamed trial Judge at page 789 hne 25 - 780 line 5 wherein the learned'; S

trial Judge stated that

“In this instance, without any attempt at pre-
judging this case, I find that the 1%
Accused/Applicant signed the Minutes of the-
Meetings of the Governing Council held on
- 16/07/2014 and 17/07/2014 filed on pages 49 — 51
of the Proof of Evidence. On page 186 of the
Proofs of Evidence is the Statement of the 3™
Accused wherein he stated that certain “welfare
provisions” for certain persons were approved by.
the Governing Council and signed by the 1%
Accused/Applicant in his capacity as the Pro- .
Chancellor and Chairman of the Governing Council
as well as by the University Registrar. It is
noteworthy that the 1% Accused/Applicant in his
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own Statement on page 176 of the Proof of
Evidence has denied the allegation of the 3%

Accused. In the circumstances of the foregoing, I
am of the respected view that the 1%
Accused/Applicant has explanation to make at the

trial of this suit. In effect, there is prima facie

evidence linking him to this trial.”

Learned silk for the Appellant had argued that, the trial Court was not

right in holding that the fact that the Appellant signed the meeting of the o

vGoVemmg Council amounted to a disclosure of prima facie case agéin'st'
him. It should be not that the learned trial Judge made the above finding

in view of the submission of the Appellant that the Proof of E{/idencé did

not disclose any prima facfe case linking him with commission of the -

offences charged. Indeed, it is the 2nd Ground for making the Application
to quash the charges. I think the above finding of the learned trial Judge
is subject to prove by evidence at the trial. In other words, whether or not
the signing of the minutes of the University Council held on 16—17/7/2014 |
| by' the Appellant amounts to such ,evidence' linking fhe Appellant with the

offences fO% which he was charged and arraigned will only be determined

at the trial. |
, On issue five (5), learned counsel (silk) er ‘the Appellant cited
Section 215 of the Criminal Procedure Law of Ogun State to submit that,_
the conditions to be satisfied for a valid arraignment of an accﬁsed person
are stipulated in the said Section 215. The cases of Kajubo v. State
(1988) 1 NWLR (pt.73) 721 and Ovediran v. The Republic (1967)
NMLR 122 were then cited to further submit that, the law is that the

charge must not only be read to the accused in the language he
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understands but the chérge must also be explained to him. It was then
contended that the arraignment ought to be held as invalid in that none of
- the counts was explained_ to the Appellant. That coupled with the issue of
| misjoinder of offenders and offences, it is possible that the Appellant might
not have known whether it was he and the 2™ Accused person that were
being jointly accused of stealing the various sums of money ci’céd in counts
5-8and 12 - 15, or whether it was one of the two of them that is being

alleged to have each stolen the said sums of money separately. “The case

of Edibo v. State (2007) 13 NWLR (pt.1051) 306 was then cited in

urging us to hold that the failure to explakin the charges to the Appellant

amounted to lack of compliance with the mandatory provisions of Section

215 of the C.P.L of Ogun State.

Learned Counsel for the Respond‘en't contended that at the time vthe'_, N
Appellant and his co-accused were arraigned, he was represented by M.A.
Ogunlewe; Esqg of Counsel. That the Appellant, himself a laWyer and a
- former Minister of the Federal Republic of Nigeria pleaded not guilty to -
each Count of the Information after same was duly read and expla_ined to
him, to the satisfaction of the Court. The case of Edibo v. State (2007)
3 NWLR (pt.1051) 306 was then cited to submit that, there ‘was
therefore due compliance with the requirements of law for a valid
arraignment. The case of @védiran v. State (1967) NWLR 122 was

also cited in support, and to also urge us to discountenance this objection.

Now, Section 215 of the Criminal Procedure Law of Ogun State, 2006

provide for the procedure for a valid arraignment. It therefore stipulates
that:
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"215. The person to be tried upon any charge or

The provision of Section 215 of the Criminal Procedure Act (which is
m pef‘s materia) with Section 215 of the Crrmmal Procedure Law, Laws of

-Ogun State, 2006 reproduced above, has been mterpreted in several cases‘ - |

information shall be placed before the Court

unfettered unless the Court shall see cause

otherwise to order, and the charge or.

information shall be read over and explained
to him to the satisfaction of the Court by the
registrar or other officer of the Court, and
such person shall be called upon to plead

instantly thereto, unless where the person is

entitled to service of a copy of the

information he objects to the want of such

service and the Court finds that he has not
been duly served therewith.”

by the Supreme Court and this Court. See Solola & Anor v. State

(2005) 11 NWLR (pt.937) 460; Udo v. The State (2006) 15 NWLR

(pt.1001) 179; Dibie v. The State (2007) 9 NWLR (pt.1038) 30
Blessing v. F.R.N. (2015) LPELR — 24689 (SC) and Oko v. State

| Qﬁiﬂ LPELR 42267(SC). The conditions or requ'irements_ of a valid

arraignment are that:

(@)

(b)
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The accused must be placed before the Court’

unfettered unless the Court shail see cause
otherwise to order, »

The charge or information shall be read over

and explained to the accused to the

satisfaction of the Court by the Registrar or

other officer of the Court; and
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(c) The accused shall then be called upon to
plead instantly thereto unless there exist a
valid reason to do otherwise...

‘The failure of the trial Court to comply with the above stated
requirements for an arraignment as stipulated in Section 215 of the C.P.L B
of Ogun State will be a violation of Section 36(6) (a) of the 1999
Constitution of the Federal Republic of Nigeria (as amended). Thus in

Kajubo v. The State (1988) NWLR (pt.73) 721, the Supreme Court,
- per Wali, JSC said: ) - |

“A strict compliance with a mandatory statutory
requirement relating to the procedure in a criminal
trial is a pre-requisite of a valid trial and where a.
trial Judge proceeded to try the accused without
strictly complying with the provisions of Section 215
of the Criminal Procedure Law and Section 33(6) (a) -
of the 1979 Constitution (in pari materia with
Section 36(6) (a) of the 1999 Constitution), the trial
would be declared a nullity by the Appeal Court.”

The reason for insisting on strict compliance with the Statutory
| f‘éqdirefhehts for a valid arraignment are to ensure a fair trial of én accused
person and also to safeguard the interest of the accused at the trial. That
is why a failure to satisfy any of the essential elements “of a valid
arraignment, will render the whole trial incurably defeCtiVe, null and void.
See Erekanure v. State (1993) 6 NWLR (pt.294) 385 Ogunye &
Ors v. the State (1999) 5 NWLR (pt.604) 548; Rufai v. The State

(2001) 13 NWLR (pt.731) 718 and Dibie & Ors v. State (2007) 9
NWLR (pt.1038) 30. '
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The complaint of the Appellant here is that, the charges against him
were not explained to him. I am satisfied that the contention of the
Appellant is not supported by the evide'nce on Record. On the :25’Ch day of
November, 2016 when the Appellant and his co-accused were arrai‘gﬁed, ‘
the Registrar, first of all ensured that the accused persons} including the
Appellant, understood the English Language, which is the language of the
Court, perfectly before the charges were read out to them. Before readivng'
- out each of the Counts to the accused persons, the learned trial Judge
indicated 'his saiisfactidn that the Appellant and his co-accused underétood
the charges before taking their plea. The learned trial Judge therefore -
recorded, before the plea of the Appellant was taken on each Count, as

follows:

“Registrar reads out the charge in English language.
and each of all the Defendants professed to
understand same perfectly.”

At the time the charges were read to the Appellant and his piea :
thereto taken, the Appellant was duly represented by his own biological
son, who is a legal practitioner, but did not object to his Tbeihg so
represented. The Appellant himself, a lawyer, did not complain that he did
not understand the charges before he entered his plea. I am satisfied that |
the issue here is a red herring thrown into the waters by the Appellant, all
in a bid to have the charges quashe‘d. In any case, 'there ‘?s’ a presumbtion |
that the arraignment of the Appellant was correctly conducted; and the
Appellant had the burden to establish that it was not. See Section 168(1)
of the Evidence Act, 2011 and QOsidele & Ors v. Sokunbi (2@123 15
NWLR (pt.1324) 470, CITEC International Estate Lid, & Ors v,
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~ Francis & Ors (2014) LPELR- 22314 (SC); Ondo State University &
- Anor v. Folayan (1994) 7 NWLR (pt.354) 1 and Akeem v. State |

: ,rzem LPELR — 42465 (SC). It is therefore my view that ,t'his.lssue '

raised herein has no substance. It is accordingly resolved. against the"; Y

‘Appellant. | |
It would be seen that apart from issue seven (7) (which has been

| : resolved in favour of the Appellant), all the other issues have been resolved» |

o Ogams’c ‘the Appellant In all therefore this Appeal has falled I ls

- accordingly dismissed. Consequently, the Ruling of the Ogun State ngh’“-“‘ "

Court delivered on the 9™ day of February, 2017 is hereby afﬂrmed

HARUN MON TSAMMANI
JUSTICE, COURT OF APPEAL.

 COUNSEL:

Wale Adespkan SAN wrth L. O. Olowojoba Esq for the Appellant.

Dr. Ben Ubi; Esq wnth ‘Festus Ojo; Esq and Sanusa Galadanchi; Esq
for the Respondent.
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1. B. DONGBAN-MENSEM JCA
%

My Lord Haruna Simon Tsammani JCA, who prepared the lead

Judgment, has adequately addressed the two main issues raised in this

appeal. I have nothing useful to add other than to say this, process has

merely prolonged the ordeg] of the trial the Appellant may éventuaily face.

I adopt the orders made by my learned brother in the lead

Judgment.

MONICA B. pGngs
JUSTICE, o ‘ D




NONYEREM GKGRONKWO JCA.
I have had the opportunity of reading in draft the lead

judgment in this appeal as written and delivered by my lord
Haruna Simon Tsammani JCA.
I completely agree with his reasoning and conclusion in

affirming the Ruling of the lower court.

NONY@ OKORONKWO,

JUSTICE, COURT OF APPEAL.



