IN THE HIGH COURT OF ANAMBRA STATE OF NIGERIA
IN THE HIGH COURT OF NNEWI JUDICIAL DIVISION
HOLDEN AT NNEWI
BEFORE HIS LORDSHIP, HONOURABLE JUSTICE CHUKWUDI C. OKAA
ON WEDNESDAY THE 25’" DAY OF JANUARY, 2017

SUIT NO. HN/18C/2012 -

BI TWEEN:

Tt E STATE TS E—— PROSECUTION
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AMD

1. SAMUEL OKORIE

2. ELIJAH IKEBUDU L — DEFENDANTS
3. CHUKWUKA ANEKE

JUDGMENT _

In ¢n information filed on 2/5/2012 and amended on 27/10/2016, the Defendants
wer2 charged for conspiracy and armec robbery contrary to Section 6(b) and
1(2 (a) respectively of the Robbery and Firearms (Spec%l Provisions) Act, Cap
R1 ., Vol. 13 Laws of the Federation, 2004. The Defendants were initially charged
alor gside one John Eze, now deceased. His death certificate is dated 29/10/2013
and is in the Court file. The Defendants all pleaded “not guilty” to the amended
cha ge.

Five witnesses testified for the Prosecuticn, while three witnesses testified for the
Def:nce. Documents were tendered and ac mitted in evidence.

CH EF OKECHUKWU CHIKWELU, ¢ transporter, was PW1. He knew the
Def :ndants at Jalingo, Taraba State. He tstified that on 3/12/2009, he loaded his
608 truck with tyres, both new and old for delivery at Owerri, Imo State. The truck
left Nkpor, Anambra State around 6.30 - 7.00pm. That on getting to Awka-
Etit /Otolo Road, the truck was attacked ty, armed robbers, using a bigger truck to
dou>le-cross same. His driver, Ephraim }Nwankwo was shot. Both the driver and

concluctor were tied and dragged to a nearby bush while the armed robbers made
awa / with his vehicle.

He ‘estified that his driver and conductor succeeded in extricating themselves.
The * met a good Ix"’gerian who gave them lift to a hospital at Awka Etiti from
\

COURT

NNEWI|
BATE % (o 9. ....

-



where they called him. He rushed down to the' hospital and on the advice of the
doctor he took the driver and the conductor to Nnewi Teaching Hospital.

He reported the incident at the Otolo Nnewi Police Station. The Poli:emen
accompanied him to the hospital and to the site of the incident alongside the
conductor. The truck was later recovered where it was parked at the Obosi f yover

along Onitsha - Owerri Road. He ther: circulated information on the missing, tyres
nationwide. |

A week later, he got mformatlon from Jalingo that tyres were being offload:d at a
tyre shop on a Sunday mormng He left for Jalingo and at Jalingo, he made a report
at the Police Area Command. He was assigned some Police officer: who
accompanied him to the shops weré the tyres were packed and the tyrec were
recovered. The Policemen arrested the shop owner who led them to the hotel where
the three Defendants and the late Eze lodged and they were arrested.

He testified that the truck which his driver and conductor described was vsed in
double-crossing them was parked at the said hotel premises. Upon the arrest of the
Defendants, the GSM phones of his driver and conductor were recoverec from
them. He reported the arrest to the Pol ce at Otolo. The Otolo Police transferred the
matter to the State C.I.D., Awka who went to Jalingo. He made written state ments
to the Police at Otolo , Nnewi, Jalingo and State C.I.D., Awka.

Cross-examined, PW1 testified that the driver and conductor informed him of what
happened at the scene of the fobbery. That the incident took place betweer 7.00-
8.00pm in a lonely place, where there were neither houses nor street lights. He
would not know if the driver and conductor identified any of the Defendan's. His
driver did not tell him the person who fired the shot at him.

He tesfified that he went to Jalingo without the driver and conductor. Ttat the
Police did not recover any weapon from the Defendants at Jalingo. Himself ¢nd the
Police did not recover any weapon at the.scene of the crime, they only recnvered
the blood-stained clothes of the driver 4t the scene. He stated that there \as no
identification parade. That they arrested the Defendants because they wzre in
possession of his missing items. He knew and identified the tyres becanse he
personally 15ad e tyres. There was no re-examination.
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PW2 was EPHRAIM NWANKWO, a driver. He knew the Defendants wk :n they
were brought from Jalingo to State C.1.D., Awka. He testified that on 3/12/2009,
his vehicle was loaded with tyres and they left at about 7.30pm. On their w3y, they
saw a lorry with container body at Uke hill and around St. Joseph Catholic Church,
Awka-Etiti. When they noticed where he wad going, they moved and diverted to
the same route.

When he got to Otolo Nnewi, the same vehicle was zigzagging on the rcgad. He
thought the vehicle saw something in front and he slowed down. Suddenly, about
four men came out of the vehicle and asked him to stop. While he was trying to see
if he could continue to drive, one of the men came to the conductor’s side ¢nd shot
him at the stomach. They dragged him into their vehicle, tore his clothes aid used
it to tie his hands and legs. They collected his phones and nine thousand
(N9,000.00). They carried him to the bush and tied his mouth with clothes. They
also left his conductor in same condition in another place and left.

He testified that he untied himself. That blood was gushing out of his bcdy. He
came out, saw his conductor and untied him. When they came out, the two vehicles
and tyres were no more. They trekked to Awka-Etiti where they met a good
Nigerian who took them to a hospital. At the hospital, they borrowed a phone and

called their master who came and took them to the Teaching Hospital, Nnewi
where they were admitted.

He stated that their master reported the incident to the Police. He made st: tement

to the Police. The owner 8f the vehicle he drove was Okey Chikwelu. The
vehicle’s registration numberis AP 648 KTU.

At cross-examination, PW2 stated that all he said in Court was what he winessed
on his own. He did not recognize the registration number of the vehicle that
overtook him at Awka-Etiti Road. He recognized the vehicle when it was Jrought
down from Jalingo with the tyres and his handset. His handset is a Nokia
He does not know its model but he handed.over the purchase receipt to the P

PW2

andset.
olice.

stated that he did not recognize any of the three Defendants on the day he
was robbed and shot. He did not reccgnize any of the Defend

ants when they were
brought from Jalingo to

vka. His master didhot travel with him. He stated that it
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was not his master that told him that it was the Defendants that robbed hira. The

witness was not re-examined.

GODWIN EZENNA, the conductor, was PW3. He testified that on 3/12/2(09, he
accompanied his driver, Ephraim Nwankwo from New Tyres, Nkpor to Owerri. As
they left Awka-Etiti to Otolo Nnewi, they met a lorry blocking the road, they got
through and continued. The said lorry tried to block their lorry, his driver tried to
move again, but the lorry blocked their path.

He testified that as this was happening, four men, two standing on his side g_nd two
on the driver’s side. They asked them to come down and the next thing he heard
was a gunshot and the driver screamed “my stomach”. They took them to their
vehicle, used cellotape to cover their mouth and dragged them to the bush. They
tied his hands and legs and stuffed his mouth with clothes. They also tcok the
driver to another side of the bush and tied him.

PW3 gave evidence that when the noise of the vehicle subsided, he turred and
heard the driver crying. With the hel> of the driver, he removed the material used
in tying his hands and he then untied the legs of the driver. They trekked to Awka-
Etiti and when they got to a store, they requested for help and were taken to a
hospital. Because of the driver’s injury the doctor referred them to another
hospital. A good Nigerian gave them his phone with which they called the vehicle
owner, Okey Chikwelu.

He testified that the armed rbbers collected their money, wrist watch, phones and
the vehicle, together with the tyres. Their vehicle is a big container with blue front
and dark red body. They reported the matter to the Police at Otolo Nnewi ard State
C.I.D., Awka. When the Defendants were arrested at Jalingo and brought down to
State C.1.D., Awka, the Police invited them and showed them the vehicle, tae tyres
and their handsets recovered from the Defendants. 1

PW3 was cross examined. He does not know the registration number of the k/ehicle
used to block them. He did not see any of the Defendants at the scené of the
robbery because it was night time. It was when they were brought from Jalingo to

Awka that he saw them gmd his hardset recovered from them. The model of his
phone 1s Zain. ,,/ %
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He testified that he does not know the person who shot the driver as it was dark.
He did not hear their voices very weli as he was lying down and they placed their
legs on his head and told him not to raise his head. He stated that there 'was no
identification parade. He denied that it was Chikwelu that told him trat the
Defendants were the robbers, stating that he saw the Defendants when the/ were
brought with the vehicle, tyres and phones recovered from them.

PW4 was OBIEKEZIE ISAAC with Force Number CPL 46 1923, attachec to the
Otolo Division, Nnewi. He is the I.P.O. in this matter. He testified that he ¥as on
night duty at their office on 3/12/2009 when a case of armed robbery was reported
and the report was referred to him. PW3 was the complainant. The fol owing
momning, PW3 identified the driver at the hospital and the statements of PW3 and
the driver were taken. The complaint was that a truck which was following them

overtook them at a point at Otolo Nnewi, blocked them and the driver was shot in
the rnb. .

It was his testimony that they compiled their report and sent to State C.I.D., Awka.
They received a report that the truck was abandoned at Obosi and they recovered

same. They visited the scene and recovered cellotape. The case was transferred to
State C.1.D. i

Cross examined, PW4 stated that they recovered the vehicle. He denied saying that
any arrest was made.

NWATU CHARLES, A.SP. with Force Number 97341, attached to Force
Headquarters, Abuja testified as PW5. He knew the Defendants and PW1. As at

3/12/2009, he was serving at State C.1.D. Awka, Anambra State. He was on= of the
I.P.Os. who investigated the instant case.

He testified that on 3/12/2009, a case of armed robbery and conspiraty was
transferred from Nnewi Police to State C.1.D. Awka. PW1 reported ‘hat on
3/12/2009. his truck, a Mercedes Benz cantainer truck, loaded 387 tyres a: Nkpor
to be delivered by his driver and conductor to customers at Owerri. On theit way to
Owerri, along Awka-Etiti/Nnewi F.oad, armed men attacked the driver and

conductor, shot the driver tied them up and put them in a bush. The -obbers
numbering about eight (8) zoomed off with the truck.
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The witness testified that the matter was first reported at Obosi. PV/1 sent
messages to several Police Divisions across the country. On receipt of the case file
from Otolo Nnewi Police, the complainant made statement confirming his earlier
statement. They visited the scene of the crime as well as the driver and ccnductor
at the hospital and their statements were recorded.

Armed with authority from the Commissioner of Police, they travelled to Jalingo,
Taraba State where they saw the accused persons arrested by men of Area
Command. Their statements were recorded by one Victor Alfred, a sergeaat in his
PW5’s presence. Later, the goods, a total of 333 tyres, five handsets, tie 1219
model Mercedes truck with a blue face and dark red back, together with the four
suspects were released to them. Pictures of the Exhibits and vehicie were taken at
Jalingo. The pictures were handed over to him. They could not get the negatives of
the pictures as the photographer is now dead. He stated that on arrival at Awka, the
statements of the accused persons wzre recorded by his team.

8 e i
The statements of the accused persons taken at Taraba State were admittec through
PWS as follows:

1. Stafement of Chukwuka Aneke dated 14/1 2/2009 — Exhibit B.
7 Statement of Samuel Okorie dated 14/12/2009 — Exhibit B1.
3. Statement of Elijah Ikebudu dated 14/12/2009 — Exhibit B2,

The statements of the accused persons taken at State C.I.D. Awka were admitted
through PW5 as follows: :
]. Statement of Elijah Ikebudu cated 18/12/2009 and 7/1/2010 — Exhitit C
2. Statement of Samuel Okorie dated 22/12/2009 and 28/12/2009 — Exaibit C1
3 Statement of Chukwuka Anexe dated 28/12/2009 — Exhibit C2
Photographs of the blue and dark red truck and the tyres were admitted in evidence
as Exhibits D, D1, D2 and D3.

The witness testified that out of the five handsets recovered from the suspects, now
accused persons, two belonged to the driver and conductor. They were ‘“bgistered
as exhibits but the exhibit keeper could not lay hands on them as the initial exhibit
keeper who kept them had been transferred and every effort to trace them proved
abortive. The witness remembered one Nokia Torch valued at N1,800.00, iSamsung
Zain phone.
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Cross-examined, PWS5 testified that four suspects were handed over to him. That it
was the men of the Area Command Jalingo that arrested the suspects. He does not
know the number of suspects they arrested. He stated that he heard of Abu l.ion
but does not know him. That Abu Lion was one of the complainants who repcrted
the matter to the Area Command, Jalingo. That Abu Lion made statements b t in
the course of their investigation, they thought that Abu Lion should know riore
than he said at the Police at Jalingo because he acted as a middleman betweer. the
kingpin of the robbery gang and the receivers of the tyres. That the ,’?Lrea
Commander, Jalingo, thinking that the tyres were stolen and they made repo-t to
the Police, they were treated as complainants. They searched for Abu Lion anc the
two receivers but could not get them.

PWS5 testified that nothing incriminating i.e. weapons were recovered from the
accused persons in Jalingo. That the Ugochukwu he knew in this case is the o1e at
large. That all the accused persons, the complainant, the driver and conductor raade
statements. The driver and conductor dzscribed the model of their phones in ‘heir
statements. The two phones were recovered from Samuel Okorie and Elijah
Ikebudu who told the investigators in tieir statements that the phones were given
to them by Ezekwesili, the kingpin of the robbersto sell.

He testified that the conductor and driver could not identify the registration number
of the vehicle that overtook them. That the driver said he was shot and he lost
consciousness and was unable to get the vehicle number. He stated that it was
impossible to go after the vehlcle used 1n the robbery as the complainants could not
identify its registration number The dr:ver and conductor also said that they ould
not identify the people that robbed them.

The witness stated tHat identification parade is necessary where a complainant

identified the people that robbed him. He could not remember any Echezona The
vehicle in which the tyres were found was released on bond to one Elijah Ch dera
the boss of the 1™ accused person. The witness also testified that he never said that
the exhibit keeper on transfer left with the phones but that there were many phones

in the exhibits room and it will be very difficult for him, PW5 to trace the two
phones. There was no re-examination.
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Case for the Defence »\{i}s opened on 3/5/2016 with SAMUEL OKORIE, 1*

Defendant testifying as ! 1 He is a driver to Echedon Investment Ltd and has

_been their driver for six ! Q‘T‘fonths plus. He as an identification card which is at “he
Onitsha Prisons and a Drivers’ log book which he identified in Court and vias
admitted as Exhibit E. He knew the 2™ Defendant, his conductor. He does not
know the 3™ Defendant. :

He gave evidence that he was in his house on 8/12/2009 at 32 Immaculate Averue,
Aba when he was summoned to their office at Aba. He was informed that he had to
travel to Jos to deliver goods, tyres, to a customer. He was dispatched together with
a way bill as was the custom. He requested for the customer/owner of the gonds,
whose name was on the back of the way bill and was informed that he wer.t to
bring loaders. He was@j) formed that the vehicle carrying the tyres got stuck at
Owerrinta and that héﬁﬁ}%buld have to go and do 2 transload. He called the 2

Defendant to proceed to QOwerrinta.

On getting 10 Owerrinta, he met the vehicle with two men who introduced
themselves as the driver and conductor. A few minutes later, the owner of the tyres
drove in in a Peugeot car with the 3™ Defendant and John Eze (deceased)., The
vehicle was transloaded and they left for Jos while the owner travelled ahead of
them in his vehicle.

When they got to Jos’ffif;gthey called the owner and he informed them tha: his
warehouse 1n Jos was filled and that they should proceed to Jalingo. He told the
owner that their agreement was Jos and since it was the company that scheduled
the trip, he had to inform the company. The owner made calls to their manager,
Echezona, who called him, DW]1 and asked him to proceed to Jalingo once he 1s
given money for gas. He, DW1, told the owner, Ezekwesili that his phone hed run
down and he had no means of commurication and he gave him a cell phone end he
inserted his sim card to enable him communicate with Abu Lion, the owner’s man
at Jalingo.

At Jalingo, they met;@:‘:'ibu Lion on a Friday.night and offloaded the tyres. He was

supposed to return tou ,.;':ba that night but Abu insisted he had no cash for g s and
g asked him to delay téféﬁne next morning. He was taken to a hotel by Abu, wtere he

i lodged with the 2™ and 3" Defendants and the vehicle.
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He testified that while he was warming his vehicle the next morning, some men if
mufti entered the hotel and arrested all of them. They were taken to the Are?
Command, Jalingo where they met Abu Lion with one other person alread”
srrested. He stated that it was in the cell that the other person spoke in Igbo, telling
him that they were under'f;gﬂnest for stealing and that Abu Lion sold the goods 9
him. They made statemeﬁ% to the police and were granted bail, but before they

could fulfill the bail conditions, the Police from Anambra came and re-arrested
them.

When they got to State C1D., Awka, they made statements and were taken to t‘|j1e
Commissioner of Police who asked them about Ezekwesili’s phone number.
Ezekwesili was called and he said he would not report at the Police. The Area
Command was asked to produce Abu Lion but they said Abu Lion was on the run.
He, DW1 was taken to J alingo to look fo- Abu Lion but all attempts to get him at
Jalingo proved abortive. He stated that his vehicle was used to convey the tyres to
Awka from Jalingo and that the vehicle was released to his company.

Cross-examined, DW1 t§§tiﬁed that the Echedon vehicle is blue in front and rec. at
the back. It was at the Sf'_;c:’,ate C.1.D. Awka that he called the owner of the vehicle
and he came. Ezelgwes'w" "‘gve him two phones, Zain and Nokia. Ezekwesili did not
come to Jalingo as he tiad earlier detailed someone in Jalingo. When they v.ere

TR

arrested they called Ezekwesili but he refused to surface.

He denied having a gang or being involved in shooting the driver. He denied that
himself and the other Defendants were involved in snatching tyres at Nxpor
market. He stated that it was hisoﬁrst time of going to J alingo with tyres. He denied
that they were lodged in a hotel in order to be paigj for the transportation to Jal ngo.
He stated that Ezekwesili had already settled with the company and that he was
lodged in a hotel to be paid for gas t¢ travel down to Aba, the cost of which 1s
N20,000.00 for 200 litres. He testified that he never
time they met at Owerrinta. The questions pu
were overruled.

knew Ezekwesili except the
t to the witness at re-examiriation

~

uctor. He had been a conductor for three
months before his arrest. He had an ide

Defendant, his driver. He does

DW?2 was ELIJAH IKEBUDU, a cond

ntification card now lost. He knew the 1*
t know the 3™ Defendant as he met him for the

v2erPrl - [HGA COURT
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first time in this case. He testified that on 8/12/2009, he was at his house when
DW1 called hip, informing him that he secured a load for transloading. DV/1

. asked him to meet him at Owerrinta. At Owerrinta, he met them alrealy

transloading the goods and they left for Jos. He stated that DW1 called somebcdy
on phone and the person, whose name 1s unknown to him, came and told DW1 to
proceed to Jalingo, Tarapa to off load the tyres

BHREL . |

i ;;" to proceed unless he was so ordered by his compaay
later called DW1. That DW1 told Ezekwesili that his

phone was down and Ezeky

esili brought two phones from his car which he gav : to
DW1. Ezekwesili asked DW1 to put his sim card inside the phone and use sams 10
communicate with Abu Lion. DW1 gave him one of the phones They then left for
Taraba communicating with Abu Lion

When they got to Taraba, it was on a Friday night, they were taken to a warehoise
The 3™ Defendant and John Eze (deceascd) offloaded the vehicle. Abu Lion locged
them in a hotel as he had no money to pay for their gas and asked them to wait ull
Monday to enable him get to the bank

On Monday morning, they were arrested by the Police and taken to Area

Command, Jalingo. Thigy met Abu Licn and one other person in the cell. "hey
made statements to th ‘Tolice. The Police called Ezekwesili on phone but he
refused to turn up. Theyjgvere granted bail and Abu Lion found a surety. They w~ere
later re-arrested by the Police from Anambra State. At the State C.1.D., Awka. they
made statements. )

-~

At cross examination, he stated that when they called Echedon, he told then that
he was on his way. A day later, they were brought down to Awka and Ectedon
came to Awka. Echedon requested for “heir bail but bail was refused and they were
charged to Court. :

He denied being a member of any armed robbery gang. He denied rc bbing
anybody of g handset or being involvad in the shooting of the driver. He ceined
knowing Ezekwesili except when he raet him at Jalingo. He stated that when they
were arrested and detained at Jalingo, ‘hey informed their employers that the:’ were
arrested for carrying stolen goods. He testified that they delivered the tyres to Abu
Lion. That he was in (\}\‘n

he cell and wou cﬁ know to whom the tyres were re;eased.
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He stated that there were no sim cards in the phones given to them. That' DW1
gave him the phones and he kept them.

The 3™ Defendant, CHUKWUKA ANEKE, was DW3 He is a job man (loading

and offloading). He does not know the 1* and 2™ Defendants prior to the i istant

case.

|
|

He testified that he was at Aba on 8/12/2009 W;len one Mr. Okafor employe 1 him
and late John Eze to transload goods from a vehicle to another. They travel ed to
Owerrinta where they met Ezekwesili, the owner of the goods. He told thera that
he was expec'ting a vehicle on which tc transload the goods. The vehicle cam 2 and

they agreed on the sum of N4,000.00 for the transload. They also agrecd on
N6000.00 for offload at Jos.

When they got to Jos, they could not offload the vehicle as the owner had proolems
with the vehicle owner. They were told that they would no longer offlozd the
goods in Jos but at Jalingo. The owrer promised to add more money anc. they
travelled to Jalingo where they met an Hausa man, Abubakar who took th?m to
where they offloaded the tyres and packed them in a warehouse and he paid them.

DW 3 testified that they did not leave Jalingo immediately as they had to w: it for
the vehicle owners to be paid so they could travel back with them on Mondzy. As
they were waiting for the vehicle owners, the Police came and arrested ther1 and
detained them at the Area Command, Jalingo. They met Abubakar and an Igbo
man at the Police cell and the Igbo mar told them that Abubakar supplied the tyres

to him. They volunteered statements ar.d were granted bail. Abubakar and the Igbo
man left. Before his brother could corae for his bail, the

y were brought do vn to
State C.1.D., Awka, Anambra State.

Cross-examined, DW3 testified that thif—:
The tyres were transloaded to a
red, front coloured dark”

y transloaded the tyres from a 911 vahicle.
“big rri'.otor — a container truck, back was coloured
They met Ezekwesili with a 504 Peugeot car. He

travelled to Jos in his own vehicle. Hef:cr('iés not know why Ezekwesili d|4
come to their help as the Police called| him but he

being a member of a gang with Ezekwesil;.

not
refused to turn up. DW3 ¢ enied
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He witnessed when Ezekwesili handed over two phones to the driver as the d iver
complained that his battery was down and the charging point in the car was spoilt.
Ezekwesili instructed them to use the phones to communicate with the reveiver of

the goods at Jalingo. They stayed in a hctel from Friday night to Monday morr ing.
There was no re-examination.

At the close of trial, parties filed final written addresses. The Prosecution’s inal
written address was dated 27/10/2016 and raised four issues for determination, to
wit:
I. “What is the evidence put forward by the prosecution for the court to re'y in
convicting the defendants?
2. Are the evidence of the prosecution so far led one that the honourable court
could eonvict?
3. What are the defence(s) put forward by the defendants? \
4. Are the defence(s) put forward sufficient to return a verdict of not guily in
favour of the defendants?

Defendants’ final written address was dated 4/7/2016 while the Reply on Poin:s of
Law was dated 3/11/2016. Defendant’s Counsel raised a sole issue for
determination, to wit;
“Whether the Prosecution proved his case beyond reasonable doubt as
required by the law in relation to conspiracy and armed robbery”.

In is written submission D. E. Ejiabukwa, prosecuting Counsel submitted after
having reviewed the evidence of Prosecution witnesses that the duty of the
prosecution in criminal cases is to prove the guilt of an accused person be ond
reasonable doubt. Secondly, that the guilt may be proved either by confessional,
circumstantial or direct evidence. Coynsel submitted that from the nature and
totality of the evidence adduced, that th% guilt of the accused persons in the inztant
case could be proved by a combination of confessional, circumstantial and d rect
evidence. ) |

"y |

Counsel submitted that the statements of the accused persons - Exhibits B, Bl B2,
C, CI and C2 are partly confessional and partly denial, and therefore implica:ive.
That from the evidence of the prosecution witnesses, PW1 — PW4, there wds no
bery and tha?'i the robbery was an armed robbery sincg
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_PW2 was treated with gun wounds. That the Defendants were those who took part
in the armed robbery having been arrested with the stolen items.

Counsel referred to the statement of DW1 — Exhibit Bl made on 14/12/09 wher :in
he stated that his director informed him of goods they were going to load from C'ba
in Anambra State and Exhibit C the statement which he made two weeks late at
Awka. both of which are diametrically cpposite and different. DW1’s admiss on
that the vehicle he used in carrying the geods to Jalingo is painted blue in front and
red at the back (same description with PW3 and PWS5); his admission “hat
Ezekwesili gave him two phones, a Zain and a Nokia phone, contrary to his
evidence that he was given one phone; his evidence that he transloadec at
Owerrinta in Imo State contrary to his earlier statement that he transloaded at Oba
Anambra State; his statement in Exhibit Bl that it Oba when he was loading the
goods Elijah was bringing the tyres through and a mini bus, together with the other

two arrested persons contrary to his evidence that they were transloadec at
Owerrinta from a 911 lorry.

Counsel also compared the statement 0" DW2 and DWS3 in their statement tc the
Police and their evidence in Court and pointed out several contradictions in >oth
and submitted that there was a strong conspiracy between the three defendan s to
fabricate a story and to narrate the same story. He urged the Court to disregard the
inconsistent and contradictory stories as unreliable, citing DIBIE VS STATE
(2008) 6 ACLR 307,312 and STEVEN VS STATE (1986) NSCC 1421.

< .
Counsel submitted that the prosecution had proved its case beyond reasorable
doubt by the combined effect of the evidence of PW1-PW35, exhibits A, Bl, DI,
D2 and D3. the evidence of possession of stolen handsets of PW2 and PW3 f>und
with the Defendants and the discredited statements of the accused person In
Exhibits B. B1, B2, C, C1 and C2 whicn are In conflict with their oral testimoriies.

On the offence of conspiracy, Counsel submitted that the actus reus of the offence
of conspiracy is the agreement betweer aflfc‘ﬁst two persons to do an act or a lawful
act by unlawful means and there is no zeed to prove that parties actually met That
all the Defendants admitted that they vsere in the same big container lorry painted
dark ted at the back and blue in fron., which vehicle colour the PW2 and PW3
described double-crossed and eventua ly robbed them of the goods and hardsets,
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Eoth of which were found with the Defendants. The inconsistencies in their or|
and written statements all points to the fact of mens rea of conspiracy. The oral
testimonies of DW1-DW3 that the stolen handsets were exchanged and handed
over to DW3 are all within the purview of the exceptions in Section 8(2) of the

Evidence Act 2011.

Counsel further submitted. relying on Section 167(a) of the Evidence Act, Councel

set out the conditions under which the section will apply and relied on the case of

UDOH VS STATE (1993) 5 NWLR (PT295) 556 namely:

(1) That the recent possession 1s not directly traceable to the offence.

(2) That there 1s no valid account or reascnable explanation for the possession.

(3) That the goods must have been stolen

(4) That the goods were recently stolen.

(5) The degree of proximity of the time o the act of stealing.

(6) The nature of the goods and the mettod by which ownership of the goods ‘an
be transferred. ? ‘

(7) The explanation must be at the earliest opportunity t0 attract credibility and to
enable the Police to investigate the trath.

’

Counsel submitted that from the evidence of PWI - PW5, Exhibits D1-D3, B Bl
and B3. there was an interval of six to seven days between the day of roboery
3/12/09 and 10/12/09 or 9/12/09 when the defendants came into possession 0° the
goods. That the recent possession of the said goods was traceable to the defendants
as the PW2 and PW3's descripﬁon of tte lorry used to double-cross and rob tnem
were found in the possession of the defzndants. He referred to Exhibits D1 - 27
That the same number of people DW3 told the Court he saw on the dae of
robbery, four persons who jumped down from the vehicle, the same number was

found in the vehicle upon arrest.

On whether the defendants gave a satisfactory account of their possessior and
whether the account Or explanatior was reasonable and credible, Counsel
submitted that the defendants’ story were concocted and fabricated. He refer ed to
Exhibits D1-D3 and stated that the meterial facts stated were at variance wi h the
evidence in Court and urged the Court 0 hold that the defendants failed to give any
reasonable explanation for peing in possession of the stolen goods. |
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In her written submission, P

; 0. Onubogu; or the Defendants, submitted that the
Prosecution fail

ed to prove the offence aga.nst the defendants. Coun

sel submittec
that the defendants were not in any agre

ement to commit any offence and referrel
to the evidence of DW1, DW2 and DW?3 which she stated were not contradicted by
Exhibits B, B1, B2, C1 and C2.

On the count of robbery, Counsel

submitted that prosecution witnesses PW2 ard
PW3, victims of the robbery cou

Id not identify those who robbed them and the
prosecution having failed to connect the identity of the 1%, 2™ and 3" defendants .0

the charge. That the defendants through DW1 - DW3’s story as to how they care

about the stolen tyres and phones, the way bill receipt, drivers log book - Exhioit

E, the explanation of how the two phones were given to DWI1 were il
corroborated.

Counsel submitted that the circumstantial evidence relied upon by the prosecut.on
failed to link the defendants with the offence as the evidence W

as not cogent,
complete or lead to irresistible conclusiort.

On the presumption under Section 396 cf the Criminal Code or doctrine of recent
possession under Section 167 of the Evidence Acg, Counsel submitted that a Court
may infer guilty knowledge where the zccused gave no explanation as 1o hov’ he
came to be in possession of the goods recently and if the Court is satisfied tha“ the
explanation h& has given 1s untrue, he will convict, but where the Court is leit in
doubt as to whether the accused” person knew or does not know that the goods “vere
stolen, the Court shall acquit.\She submitted that the defendants explained how
they came about the stolen tyres and phones at the earliest opportunity in Ext ibits
B, Bl and B2, C, C1 and C2. That the defendants gave account of how the stolen
tyres and phones came into their possession and that they do not have the
knowledge that the tyres and phones were robbed from PW2 and PW3. That the
police having released the vehicle, the defendants were arrested with to the cwner
and master of 1* and 2™ Defendants and the manager having not made any
disclaimer as to the movement of the & and 2™ defendants, the simple conclusion
any reasonable man will draw will be that Echedon Investment Ltd dispatch=d the
driver to convey the tyres and that the defendants were neither the robbers ror the
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In her reply on points of law, Counsel submitted that the oral evidence of DW1-
DW3 were not inconsistent. She referred to the records. On circumsta tial
evidence, Counsel submitted that the evidence of the prosecution left grounc for
reasonable doubt as the PW2 and 3 did not recognize the people that robbed tiem
or the registration number of the vehicle that double-crossed their vehicle.

l
The defendants were charged with consniracy to commit felony - Armed Rotoery

|

and Armed robbery.

PW2 and PW3 were the driver and conductor of a tyre loaded vehicle properties of
the PW1. PW2 gave evidence that at about 7.30 pm while they were on their ~ay,
a container body lorry overtook them and four men came out of the vehicle, and
said stop and as he was trying to stop, lone of them came to the conductor’s side
and shot him in the stomach, dragged him out of the vehicle and into their vehicle,
tore his clothing, used same to tie his hands and legs, collected cash and their
phones and carried them into the bush. He later untied himself and the cond ictor
who suffered the same fate. When they came out to the road, the two vehicles were
gone. They trekked to the next village and a good Nigerian took him ani the
conductor to a hospital.

Cross-examined, he stated that he did rot recognize the registration number of the
vehicle that overtook them, but that he recognized the same vehicle when 1. was
brought down with the tyres and his handset from Jalingo at Awka. He did not
recognize any of the three defendants on the day of the robbery; he saw them when
they were brought to Awka. He descritzd his hapdset as a Nokia model.

PW3 gave similar evidence only adding that his wrist watch was stolen. Cross-
examined, PAW3 stated that he did not <now the registration number of the v :hicle
that was used to block their vehicle. He did not recognize any of the defend:nts at
the scene of the robbery as it was night time. That it was when they were brought
from Jalingo to Awka that he saw their handsets (his handset was Zain model), the
defendants, the vehicle that was used in-the robbery, the tyres and his phore and
money. He denied that it was PW1 tha* told him that it was the defendants that was
the robbers. |
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For the prosecution to establish the offence of armed robbery, the following ar:
required to be proved: !
« (a)That there was in fact a robbery,

(b) That the rgbbery was an armed robbery; and

(c) That the accused persons were the armed robbers. ;
See BOZIN VS STATE (1985) 2 NWLR (PT8) 465 at 467 and ALABI V5.
STATE (1993) 7 NWLR (PT307) 551.

In the case before me, there was overwhelming evidence that there was a robbery
on the 3™ day of December 2009. PW?2 and PW3, driver and conductor who were
conveying tyres belonging to PW1 gave unchallenged evidence as to how thzir
vehicle was double-crossed on the road ard four men came out of the big container
lorry and shot PW2, how they tied them up and dragged them into the bush.

On the second ingredient of whether the robbery was an armed robbery, PW2 and
PW3 also gave evidence that the robbers were armed and that PW2 was shot fmd
wounded in his stomach and was later taken to a hospital. The only ingredient hat
was hotly in issue is whether the accused persons were the armed robbers.

Armed Robbery as earlier stated is stealing with violence and the standard re:qLi ired
is proof beyond reasonable doubt. See Section 138(1) of the Evidence Act. it is
settled however that it 1s the duty of the prosecution to prove their case beyond
reasonable doubt and this entails calling material witnesses to establish the
essential elements of the crime and in the instant case that the three accused
persons before me were the afmed robbers who violently robbed the PW2 and
PW3 on the 3 day of December 2009.

PW2 and PW3 were the only eye w:tnesses called by the prosecution. PW2’s
evidence was that four men robbed them, he however did not recognize the
registration number of the vehicle that double crossed them. He did not reccgnize
any of the accused persons on the day he was robbed and shot. He also did not

recognize any of the accused person: when they were brought from Jalirgo to
Awka. o

PW3, the cdnductor also did not knovs the registration number of the vehicls used

10 block their vehicle. He also did not see any of the accused persons at the scene
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of the robbery because it was night time: it was only when they were brought Tom
Jalingo to Awka that he saw them and his handset that was recovered from then.

PWS5, the IPO’s evidence was that the stolen tyres, five handsets and a 1219 model
Mereedes truck with a blue face and dark backe with four suspects were haided
over to him at Jalingo by the Police Area Command. That two of the hanisets
belonged to PW2 and PW3; the handsets were never tendered. His evidence was
that it was the Area Command, Jalingo that arrested the accused persons.

The defence called the DW1, DW2 and DW3, the three accused persons and they
gave evidence. DWI, driver and DW2, conductor gave evidence that' their
employer Echedon Investment employed them to transload tyres from a vehi:le at
Owerrinta to Jos for one Ezekwesili, while the DW3 stated that he was emp.oyed
by Ezekwesili to load the new vehicle and offload same at Jos with late Eze. It was
DWI and DW2’s evidence that on getiing to Jos, Ezekwesili asked them to go to
Jalingo. DW1’s evidence was that he insisted that he would not do so un‘il his
employer gives him the go ahead. That he was given the go ahead and he

proceeded to Jalingo to deliver the said tyres to one Abu Lion also called Abubakar
by DW3.

DWI and DW2 gave evidence that after delivering the tyres to Abu Lion, he could
not ante up money for fuel and had to book them into a hotel for the weekend. That
it was at the hotel that they were arrested by the Police and taken into custody,
where they met Abu Lion aqr'ld one Igbo man who told them why they were
arrested. It was also their evidence that the Area Command gave all of thert bail,
but while Abu Lion and the Igbo mar were taken on bail, they could not p-ovide
sureties. That the Anambra State Police took them from the Police custody. DW1
and DW2 also gave evidence that Ezekwesili gave them the two phones is the

battery in the phone of DW1 had run cut and that it was for the purpose of being in
contact with Abu Lion who was in Jalingo.

The PWS5, the Police officer who investf'g‘Ted the case was asked about Abu Lion
and he stated that Abu Lion made statement but in the course of their mvestwatlon
1.e. investigation by himself and his team, they thought that Abu Lion should know

more than he said at the Police at Jalingo becduse he, Abu Lion acted as a middle
man between the kingpin
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i
tyres, but the Area Command Jalingo thinking that the tyres were stolen trzated
Abu Lion as complainant. That his team searched for Abu Lion and the two
receivers but could not get them. That no incriminating weapons were recovered
from the accused persons in Jalingo. '

From the evidence of prosecution witnesses, the accused persons were not
identified by PW2 and PW3 as the persons who robbed them. PWS35, the IPO
clearly in cross-examination stated that the conductor and driver could not identify
the registration number of the vehicle that o\,ertook them; that the driver lost
consciousness and was unable to get the vehicle number; that it was impossible to
go after the \‘/ehicle used in the robbery as the complainants could not ident;fy its
registration number; that the driver and conductor said they could not identify the
people that robbed them.

Prosecution’s Counsel in his written submission argued that from the stateme 1ts of
accused persons, exhibits B, B1, B2 and C, C1 and C2 and the evidence of the
accused persons in Court, there exists a strong conspiracy between the accused
persons to fabricate a story. That the accused persons having put up a defence In
their extra judicial statements, which is different from the defence raised ir their
oral evidence in open Court, the trial Judge cannot pick and choose which delfence
to believe but must reject both and treat same as unreliable. He cited DIB'E VS
THE STATE (2008) ACLR 307, ratio 5.

The Prosecuting Counsel with the utmost respect is reminded that it is settled law
that no onus of proof lies on an accused person and that the primary orus of
establishing the case or guilt of the accused is always on the prosecution except in
very special and limited circumstances. See ONAFOWOKAN VS STATE '2008)
6 ACLR 411 SC. The charge before me is that of Armed Robbery The primary
onus of proof is on the prosecution axd from the evidence before me, therel is no
proof that the four men that robbed the PW2 and PW3 were the accused persons as
none of the accused persons was ident:ﬁg(l‘l_)y any of the prosecution witnesses.

The tyres that were violently robbed at gun point on 3/12/09 was found with the
accused persons together with the twc phones that were also stolen from PV";{’2 and
PW3. The accused persons did not deny that they were found with the tyres end the
two phones, a prima facj€ case of Being in possession of the stolen goods. The
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accused persons have to explain how the stolen goods got to be found in t,

aeir
possession, as there exists a presumption that a person who is in possessior; of
stolen goods soon after the theft is either the thief or has received the gcods
knowing them to be stolen.

DWI gave evidence that he and DW? were employed by Echedom Investrr:'.ent,
Aba to transload the tyres from Owerrinta to Jos and that the vehicle was the
property of their employer. DW1 tendered g Driver’s Log Book - Exhibit E. I | ave
examined Exhibit E, which contained only date, journey to and fro, oil purcase
and time out.

DW1 and DW?2 also gave evidence that on getting to Jos, Ezekwesili asked then to

proceed to Jalingo, which they did on getting the?go ahead of their employer. “"hat
Ezekwesili gave them the two phones of PW2 and PW3,

I do not belieye DWI1, DW2 and DW3'’s evidence. Common sense shows that a

driver whose employer was paid to deliver goods to Jos cannot on getting to Jcs be
asked to proceed to Jalingo without payment for the new destination. That DV’1-3

were not telling the truth was confirmed by their evidence that on getting to Jal ngo
and offloading the tyres to Abu Lion, they were asked to wait til

I Monday to
enable Abu Lion source money to fuel

‘heir vehicle home. It was not in evid=nce
as to how their employer was paid for tt.eir trip from Jos to Jalingo. Thirdly, the so
called employer who employed them to transload the tyres did not give evidence,
receipt of payments for the transloading was also not in evidence.

[

I'also do not believe DW1-3’s evidence that Ezekwesili gave them the two phones

for the purpose of communicating with Abu Lion in Jalingo. DW1’s evidence was
that his own phone was down and he was asked to put his sim card in the new
phone. DW1 and DW?2 failed to tender or give evidence as to what happened to

their own phones. DW1 gave evidence that his employers dispatched the tyres with

a waybill as was the custom. He and his employers failed to tender a copy o' the
said waybill.

L_-‘b-

Lok

DW2 contradicted DW1 as to what happened at Jos. While DW1 said that
Ezekwesili met them at Jos a

them two phones.
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. DW2 stated that on getting to Jos, somehbody called DW1 on the phone and tcld
DW1 to proceed to Jalingo. DW2 made two statements. In the statement he made

« at Awka, he stated that at Jos, when DW1 refused to go any further Eze brouight
out some money and two handsets and gave to DW1 to sell and get some mon éy.
Later, DW1 gave him one of the phones to insert his sim card as he did not hayz a
phone. DW1 in his statement of 18/12/09 also confirmed that the phones were
given to him to sell. At the trial however, DW1 contradicted himself and stated “hat
the phones were given to him as his ptone was down and he had nc means of
communication; he had to insert his sim card to enable him communicate with Abu
Lion‘in Jalingo.
It is settled law that if a theft has bezn committed and shortly afterwards the
property 1s found in possession of a person who can given no account of it, it 1s
presumed that he is the thief. That is what is generally referred to as the doctrine of
recent possession. See KWASHIE VSR 13 WACA 86.

The provision of Section 167(a) of the Evide’nce Act that “a man who ‘s in
possession of stolen goods soon after th? theft is either the thief or has receive] the
goods knowimg them to be stolen unless he can account for his possession” is. 10t a
presumption of law but an inference which the Court may draw from the facts of a
case after taking into consideration the -~ircumstances of the case. See AREMU VS
STATE (1991) 7 NWLR (PT201) 1SC.

From the totality of the evidence befcre me, I am convinced beyond reasc nable
doubt that the accused persons knew -hat the tyres were stolen. They also knew
that the phones were stolen‘as it is untelievable that an owner of goods whom the
DW1 and DW2 met for the first time ill give away two phones to them fo- free.
Common sense would have put the accused persons on alert that there is np free
garri in Free town. For the DW1 and DW2 to agree to continue from Jos Which
they said was the original destination to Jalingo, a distance of over two hundred
kilometres without payment for the new destination, and on getting to Jalingo to be
told that they will be given money for fuel'is quite a cock and bull story conzocted
by the accused persons. I do not alsc believe the DW3 that he was engaged with
late Eze to transload tyres at Owerrirta from one vehicle to another and was then
asked to follow the vehicl to\\j\gs to offload. The story is unbelievable.
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failed to offer sausfactory explanation as 10 how
f the tyres which were robbed from the PW2 and
d robbery and

“l hold that the accused persons

vhey came to be In possession 0
pw3. 1 therefore find the accused persens not guilty of arme

conspiracy. I however find the qccused persons guilty of being in possession O
stolen goods.

he Court to temper justice with mercy as the

ALLOCUTUS: P.O. Onubogu prays t
- nine (9) years and 1% Defendant i3

sccused persons have been in prison {0

suffering from diabetes.

QENTENCE: The 1*, 2" and 3 Deferdants/accused persons are sentenced O

seven (7) years jmprisonment with hard iabour, counting from the day they wee

arrested.

HE F‘ROSECUTION.

~

D. E. EJIABUKWA. ESQ. FORT
LY ONUBOGU, ESQ. FOR THE DEFENDA!
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