IN THE HIGH COURT OF ANAMBRA STATE OF NIGE:

i
IN THE HIGH COURT OF ONITSHA JUDICIAL DIVIS!
HOLDEN AT ONITSHA
BEFORE HIS LORDSHIP, HON. JUSTICE M.N.Q. OKON: .vO
ON WEDNESDAY, THE 11™ DAY OF OCTOBER 201
/

CHARGE NO. 0/11.,2016

Lo

SIATE
Vs,

1. ANAYO NWACHUKWU
2 MADUABUCHUKWU ELOM

On the 18" day of February, 2016, the State filed af nation
which  was accompanied by proof L the
Defendants. In the said information, the Defendants we harged

for conspiracy to commit felony and armed robbery pu
Sections 6(b) and 1(2)(a) of the Robbery and Firearn [Special

Provisions) Act, Cap. R11, Laws of the Federatuon of Nigeria 20049,

suant to

The name of the I'" Defendant was struck out from the cha. ge on
the 22" day of March, 2016 on application by the prosecution who
stated that he (I'" Defendant) was released on bail and he went for
another armed robbery and met his death. By striking out the name
of the I Defendant, the 2 Defendant Maduabuchukwiu Flom
became the sole Defendant in the information filed by the state. The
plea was taken and the Defendant pleaded not guilty to eacl of the
counts of the information.  Three witnesses testified ror the
prosecution — PWI1, PW2 and PW3. DW1 and DW2 testiried 1or the

Defendant. The case of the prosecution, in summdary 1S Har on



| 20/10/2012 n the evening hours, the Py
ll Nwakaego Nnagy were walking down ajon ‘
‘imen blocked them wijth motor(,fyc/e.

asked the
PW1 gave
including

must get
obbers,

~

men drow? away with thejr motbrcyc/e.
“thief, thief” and people started coming
people (i Vigilante) came by and iz‘o/a’ the P

obbers robbing people with Dist

2
(Jude Ani) and pis wife

The three men at gun point

em everything on t/zem. The
some documents and money
pictures,  After robbing the P2 and his wife, the three

PW2 and pis wife to /%and th

> them his bag containing

The PW1 started Shouting
o the scene. Tpe security
W1 to go and that they
The V/'g)/ante men led by PW1 trailed the
When they got to St L!uanga Hospital gate, they saw the

the robbers.

I The vigilante men pursued them

jnd they r.

1. away on seeing the vigilante men. The robbers were

ursued to Fde Road where the robbers stopped, packed thejr

motorcycle |\ and ran away. The vigilante men searched for the

robbers and saw the rider of the motorcycle where he hid himself

inside a "Keke Napep” that was parked nearby. They arrested him.
Tipe presenT Defendant was the person arrested inside the "Keke

/Vépep “and

he told the vigilante men where his other gang members

were. With the assistance and Cq-operanbn of the Defendant, the

g/%/ friend of\their leader and Anayo Nwachukwu, whose name as 1%

Defendant
was the

operations.

was struck out were arrested. The present Defepdant
one that drove the motorcycle during the robbery
Early the next day (21 10/2012), the PW2 went to the

police station to make a report of the incident and saw the secur/b/
people. The people arrested by th!e security people at night were
produced and he identified them as those that robbed him and his

wite. He

saw only two of the suspects but did not see the 3”

person. The two persons arrested %‘ta/Ted begging the PW2 saying




that they were sorry.

k/\7€W the pi
A// efforts

f#e/r operall

|

fhe Defenc
/\(o. 13 St. (
vTas the Coj
before the |

an O" Wa

Police. On

Okpoko. The vigilante men came

otorcycle
t/xere and

r/ffers. He v

11€ FWz Kiiew uic LU dijcotttd stop/ctto Ldt
ace of only one of them at Okpoko before the incident.
ade to arrest Ebuka, tbe gang leader who escaped with
onal weapon proved abortive.

|

lant denied Comm/'tt/ng the offences.

/i\
He was living at
Charles, Luwanga Street Okpoko before this incident and
mmander of Man O’ War, Ogbaru Zone. The Defendant
ncident, did not know the people allegedly robbed. The
r control Traffics and %WOf/(Ed in collaboration with the

|
FO/J 0/12, the Defendant was in his street at Ede Road,

to the street and were arresting

riders at the junction of the road. The Defendant came

asked them why they were arresting the motorcycle

vas asked what was his concern with those arrested and

informed him that there was a robbery incident along Owerri Road.,

T/\we Commai

ozrt otherwg's

nder of the vigilante people asked the Defendant to sgep

e he would deal with|the Defendant. The Defendant

insisted on &

T/?ey entered into a form of argument. The vigilante Commander’s

beating the Defendant for exchanging words with their

mén started
The' Defendant started to

vigilante men gave him a matchet

boss.

was dragging with them, they calle
and took him to their office at Aw

Started beat'/ng the Defendant ag

vigilante bos§ and wanted to know

‘nowing why the motor

cycle riders were being arrested.

defend himself and one of the
cut at his leg. As the defendant
d their Hilux van, put him there

alite Street, Okpoko where the )%
n.

The Defendant called the

‘Why he was being embarrassed

and disgrace d but the boss asked the Defendant if he would
challenge h//F again. The Defendqnt was asked to bring out the
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gun which /%e normally used for robbery but he to/g them that he
was not a *obbef. The vigilante people took the Defendant to
Okpoko Po//'c#e Station where he was asked to write 3 statement at
the ant/'-cr/m‘e office. The Defenaant wanted to write pjs statement
but was told that he would not write it himself. One po//cé officer
came and asked what was happeh/'ng and they told him that the
defenaant did not want to write hjs statement. The officer started
beating the Defendant and pushed him into a dirty pool of water.
/-/é was taken to the police cell but e refused to give statement to
them to record.  The next day, thé Defendant was taken to SARS
oﬁ'?ce where he was hanged with his two hands tied to his pack.
The Defendant was, on the next day transferred to Awkuzu SARS.
He was put inside their Awkuzy ce//gand threatened to be killed if he
refused to say the truth. The De/ffendants were taken to Ogbaru
Magistrate Court. He denied al/ f/7@ charges at the Magistrate’s
Court and from there he was sent tﬁ) prison. The Defendant did not
know the name of the IPO but| he was called "Itego.”  The
Defendant never had any prob/e;m with the vigilante security

) 1
commander, Victor Okpara (PW1 ) as both of them had been co-
‘ |

operating.

At the close o'f the case for the Defendant, both learned Counse/ for
the Defendanjt, P.O.T. Okeja, Fsq. and that for the prosecution, A. J.
Muojeke, Esq. each filed their final var/'tten address. Their said final
written addrésses were adopted as argument and submissions
against and in support of the information. The learned defence
Counsel prayai’d the court to discharge and acquit the Defendant on
the ground t{?&t the prosecution has failed to prove the charge
against the Défendant beyond reasonable doubt as required by law.

|




'/gne learned prosecution’s Counsel, on hjs Part, prayed the coyrt to
Cpn vict the Defendant and sentence hjm accordingly since the
prosecution has proved the case against the Defen

dant beyond
reasonable doupt.

When the prosecution sought to tender the statement allegedy
made by th

P.O.T. Oke

under tortur

e Defendant to the pd//be, the learned defence counse/
a, Esq. objected on the ground that jt was obtained
e and was not confessional. He also prayed the court to

rial within trial to deté;rm/he the confessiona/ nature of

[ |
the statement and referred to the case of LT. COMMANDER STEVE
OBISI VS,

|
CHIEF OF NAVAL STAFF (2004) ALL FWLR (Pt. 215)
192, | ovelr—ru/ed him and admitted the statement as "Exhibit A”

ahd Stated \\ that I would detemE?me the probative value to pe

Cé)nduct at

attached to| it in this Judgment when the Defendant must have
testified in \his defence and stat%—:’d the nature and form of the
tdrture under which he made 'Z—'xh} it A.” The Defendant testified in
chief as to f;ow "Exhibit A” was obtained in the following form.

- --Iwas later asked to write a sjz‘atement at the anti-crime office.

I asked wh }‘/ I should make a statement. He asked me to comply
that he knew me very well. I Wané“ed to write but he told me that I
won't write by myself. One of thle officers came and asked them

what was happening between us. He told him that I did not want

to write statement. The officers st:arted beating me and pushed me

into a dirty pool of water. I was /bter taken to the police cell after

;I A Ve ) rof A 7~y avilvam il sin o e > R - o i -y
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and was threatened to pe killed if I refuse to say the truth, The
next th/ng was that we were taken to Ogbary Magistrate Court
- - -7 Under cross-examination, the Defendant had this to say.

"Q. In your eV/dence-/n-ch/ef you told the court that, you were

taken to Okpoko Police Stat/on and SARS, Okpoko. Is that
cornrect?

Ans. It /s true.

Q. Put:  You made statements in both Okpoko Police Station
ang SARS, Okpoko?

Ans. I dld not make statement:at the two places. I only made at
SARS.

0. Can you tell the court t/7e names of the officers at Okpoko
and SARS Police Station that were forcing you to make
Staternent?

Ans. I ap not know any other officer at the two stations except

"Itego” that wrote my statement ”

The first cvbservat/on from the z‘est/mony of the Defendant is that
the beat/[ngs, hanging etc WE’/;"E’ because he refused to make
statement| hence they were lrying to force him to volunteer a
statemenét. The beatings were net o extract any particular piece of

/nformat/'c}n from him or to coefce him to accept and adopt any

ev/a’ence s his. The Defendant was threatened to be killed /f he
refused tp say the truth at SARS, Awkuzu. But he was /70[
threatened to be killed if he refused to accept committing the
crime. Jt; follows that whatever %7e told the police after the threat
was the truth assuming the threat made him to tell the truth. In
any case, the Defendant did not make any statement at Awkuzu
SARS hence, the threat ach/evec’( nothing as he aamitted making
statement only at Okpoko SARS.




The Defendant did not know any of the officers that were forcing

him to make statement and he did not a//ege that "Itego” that took
his statement tortured him. He did not call anybody to testify on
his alleged torture. In the C/rcumstance I am of the /n/mb/e view
that "Exhibit A” was not obta/ned by torture but was vo/untary

Where \a confessional statement of an accused person contains
lucid details as to his background, graphic description of his da y to
aay actjvities, it underscores ghe point that it is the Defendant that
gave same lo the police and the statement is voluntary. See

|
KAYODE VS. THE STATE (2016) 7 NWLR (Pt. 1511) 199 at 237.
In the [nstant case, “"Exhibit A” contains details of the Defendant’s

background — name, age, se)%, tribe, home town, all about his life
prior to| his arrest. The Defenédant did not meet or know the police
officer (Itego) that took his statement before his arrest, hence,
there |\was no way the said officer would know his
(Defendant’s)personal details and all the other contents of "Exhibit
A” if /7? was not the one that told him. Besides, there is no
evidence to the contrary. |I am also of the view that non
Comp//énce with Section 13 of \the Administration of Criminal Justice
Law oﬁ Anambra State 2010 Cfﬂﬂot an does not render "Exhibit A7
/naa’m/SS/b/e as admissibility| of evidence is governed by the
relevance of the item sought to be admitted. See Sections 14 and
15 of the Evidence Act 2011; OGU VS. M. T. & M.C.S. LTD.

(2011) 8 NWLR (Pt.1249)3js at 371. Without belabouring the

issue, I am of the op/nion thgt "Exhibit A” was properly tendered

and received through the PW.S;’, This is because PW3 is not only a

member of the Nigerian Po//'cie Force but also a member of the
team tl at in vestigated this case. See Section 214(1) of the 1999




,Constltutvon of the Federal Republic of Nigeria as amended;
‘AWOSIKA VS. THE STATE (2010) 4 NWLR (Pt. 1198). [t s
necessary to add that mere denial of making or signing a

confessiohal statement by an accused person is not sufficient

ground on which to reject its admissibility in evidence ! when
properly tendered. Also, where an accused person merely disputes
the correttness of a confessional statement or states that he made

no statement at all (as in the instant case) it is not necessary to

conauct & trial - within-trial. See IGAGO V. STATE (1999) 14

NWLR (Pt.637) 1; MADJEMU V. STATE (2001) 9 NWLR (Pt.718)
443.

The leamed defence Counsel had submitted that there was
improper iaentification of the Defendant as no identification parade
was conducted in accordance with the law. In the instant case, the
PW1 and his team allegedly arrested the Defendants and handed
him over to the police. The PWI1 and his team pursued the
Defendant and his alleged robbery gang members after they had
allegedly robbed the PW2 and his wife. They saw the Defendant
and his gang while allegedly committing the second robbery. The
Defendant fled from the scene of the 2* robbery and was pursued
and apprehended and handed over to the police before the PW2
(the victim of the robbery) came to the police station. The
Defendants were brought out and he identified them as those that
allegedly robbed him and his wife. Prior to the incident, the PWZ2
knew the Defendant and where he was living. He did not however
know the Defendant by name. In the circumstance, the issue of
dentification parade becomes not imperative and does not arise.
See OLANIPEKUN V. STATE (2016) LPELR — 40440 (SC). 1L is



the name

station arn

rsuch a Sitt

Of the per

also not necessary for

the PW2 to mention, in the C/rcumstance

of the Defendant to the police when he came to the
d saw the Defendant already in police custody.  That
would have been necessary if the Defendant was still at large in
uation, it would have Aeen wise for him to say the name

son he was suspecting or to describe him. In UDE v.

TATE (1999) 7 NWLR (Pt.609) 1 at 19 — 20, Paras. H — A, 25

Paras. F —+

fuspect to

i}‘here IS no

H, it was held that fBilure to mention the name of a

the police at the earljest point will not be fatal where

thing in the evidence to show that the witness knows the

/17ame of the Defendant although he must have known him for long.

It is not |
Y
l‘/l/here the

N every case that identification parade is necessary.

prosecution witness has knowledge of the accused

person, identification parade is not necessary. See the case of
|

OCHIBA 74

STATE (2011) LPELR — 8245 (S.C.); OLANIPEKUN V.

STATE (supra). In the case of SADIKU V. STATE (2013) 11
/VWLR (PL.\1364) 191 at 213, it was held that identification parade

/sé‘ useful and indeed essential wherever there js a doubt about the
| |

power of a

identification of the accused person s in dispute.

necessary w
or suspect

Supreme

circumstances under which an /dent/f

include -

(1)

2)

witness to recognize an accused person or when the

It /s not
here the witness knem% or was familiar with the accused

well before the a//eged crime was committed,  The

ourt went furTher In this case, to state the

irication parade is necessary to
|
!

the accused was not arrested at the scene and denjes

taking part in the crime; or

the victim did not know the accused before the
pIffence; or
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(3)  the victm was confronted by the accused for
short ime, ang)/or

a very

(4) the victim auve to time and arcumstances must not
have had ful opportunity of observing te features of
the accused

In the present case the Defendant was arrested Oy the PW1 ang
s team while ESCaping from the scenes of the robbenes; the PW?2
(the victim) knew the Defendant and where he was hving before
the offence was alk Vedly committed and the wictim observed the
alleged robbers very wel IS was even able o describe the
pPhysique of the fleeng  suspect  Under such a  situation,
iaentification parade becomes totall unnecessary and [ so hold.

In the case of AUGUSTINE ONUCHUKWU & 2 ORS. v, THE STATE
(1998) 4 NWLR (PT. 547) 576 a¢ 590. Paras. D - £, it was helkd
that where there are contradictions  arn onsistencies in the
evidence before a criminal court such as to cast reasonable doubt
upon the guilt of an accused person, such accused person should
not be convicted on the basis O such unretiatye contradictory and

according to him, include that the PW1 in his evidence in court did

not see or witness the 1+ robbery but said in his statement at

SARS that he and his men saw the robbers in operation along
Onitsha ~ Owerri Road by Enamel and not by Lake Filing Station;
that the PW1 said that the incident happened on 21/10/12 in the

evening hours (between 7.495 pm and 8.30 pm). the PW2 statey



were going to his wife’s house to give the wife’s father a burial
invitation while in his statement at Okpoko Police Station, he
stated that it happened while they were returning from the wife'’s
shop at Awada, the PWZ2 also said that he knew the robbers and
their p/aces before the incident but said under cross-examination
that he knew two of them but that it was only one of them tt&fm he
knew his place, also that the PWZ2 never said in his two statements
that the robbers fired gun but stated under cross-examination that
one of the robbers fired his gun, that the PW3 stated in his
evidence-in~chief that he was a member of the team that
investigated the case but admitted under cross-examination that
he was not the IPO and did not record the statement of the
Defendant. These, are the main contradictions and inconsistencies
in the evidence of the prosecution witnesses which the learned
C Ounse/ for the Defendant submitted have cast reasonable doubt

on the guilt of the Defendant hence he should not be convicted.

I have thoroughly read the statements of the PW1 and PWZ at the
various police stations and their evidence in court.  The date of the
incident was 20/10/2012 and the incident happened along
Onitsha-Owerri Road. The PW2, who was the victim, did not
contradict himself on any material point in this regard. Even the
PW1 clearly classified that the report was made to them in the late
hours of 20/10/12 but at the time they arrested and took the
Defendants to the police station at Okpoko, it was already
21/10/12 and that he indeed made his statement in the morning
hours of 21/10/12. It is common knowledge that a new day starts
after 12 m/c%n/ght. The PWI1 thoroughly explained this under

cross-examination and I do not need to produce same here.
!

|
I
|



&
’g?
|
IF
[

Whether the PW2 and his wife were coming from the wife s shop
at Awada or going to deliver burial invitation to the wife’s father,
to me is| not material to the (hformat/'on or as to whether an
offence was committed or not I do not also see any contradiction

(not to tafk of its being reasonaQ/e) in the testimony of tﬁe PW3,

In any case, it is not in all cases where there are discrepancies or
contradictions in the prosecution’s case that an accused person will

be entitled to an acquittal. It is only when the discrepancies or

contradictions are on material point or points in the prosecution’s

\lcase W/?/ﬁ’/? creates some doub{s that the accused is entitled to
benefit therefrom. See the ca_%e of WANKEY V. THE STATE
(1993) 6 SCNJ (Pt. II) 152 at 1 61. In the case of NAMSOH VS.
THE STATE (1993) 6 SCNJ 55 | at 68, it was held that "for any

conflict, contradiction or mix-up in the evidence of the prosecution

witnesses| to be fatal to a Casef, the confiict or mix-up must be

?substant/a/ and fundamental to the issues in question before ‘the
! |

court /-/a ving  considered the ‘conflicts,  contradictions,
?dlscrepanaes or mix-up” in the prosecut/on s case as pointed out
by the /earned defence Counse/ I am satisfied that they are not
on mater/a/ point(s) in the prosecutlons case and did not create
any doubt‘ in the court’s mind hence the Defendant cannot benefit
therefrom. I also hold the view that they are not substantial and
fundamebtal to the issues in \quest/'on before the court hence

they are not fatal to the prosecutjon’s case.

The Defendant, in his evidence-in-chief stated that on 20/10/12
(i.e. the day of the incident) he was at his street at Fde Road
Okpoko. The incident was said to have taken place along Onitsha
— Owerri Road. By implication, the Defendant has raised a
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// Y Th - SENY d 7y
allegedly usad in the robbery. There Is, however, no principle of

law requiring the tendering of the Weapon(s) used in an armed
robbery to establish the guilt of an accused person.  Once the

) ~n~y 1Py ‘ Y
prosecution proves the ingredients of armeg robbery as required

by law, failure to tender the operational w €apon cannot result in
the acquittal of the accused person. See OLAYINKA V. STATE 30
NSCQR 149 at 172 - 173 ALABI v. STATE (1993) 7 NWLR (Pt
307) 511, The production and tendering of the items allegedly
stolen in a robbery incident 1s not one of the elements of the
offence hence they need not to be produced and tendered in
evidence to ground a conviction. See UWA V. STATE (2013)
LPELR — 41275. In the instant case. the items allegedly stolen
were not recovered. It 1s also necessary to state that failure to
prove with certainty the exact amount allegedly stolen is not fatal
o the prosecutions case. See NWOMUKORO V. STATE (1995)
I NWLR (Pt. 372) 432 at 448 — 449.

The offence of armed robbery can be established by proof of the
ingredients of the offence. The said ingredients or elements of the

offence are —

(8) that there was a robbery or series of robberies,

(b) that each or any of the robbers was armed at the
time of the robbery operation,

(¢c) that the accused was one of the robbers or had

taken part in the robbery operation.

See AKWUOBI V. STATE (2017) 2 NWLR (Pt. 1550) 421 at 453,
paras. A — D; EFFIONG V. THE STATE (2017) 2 NWLR (Pt,
1549) 205? BOZIN V. THE STATE (1985) 2 NWLR (PL. 8) 465.
In the instant case, the PW2 testified on how he and his wife were
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\
\ robbed along Onitsha-Owerri Road by a three-man gang operating
with one motorcycle. There is also ample evidence of a
| subsequent robbery by the same gang. This piece of evidence of
E subsequent or second robbery by the same gang came from the
\\ PW1, the Commander of the Okpoko vigilante group who pursued
l the gang and arrested the Defendant where he hid in a keke after
* dropp/ng his two accomplices. Both the PW1 and the PW2 (victim
of the robbery) testified that one of the robbers had a gun.
' Indeed he PW2 was emphatic that it was the one at the middle
whom the Defendant identified as (Agamba) that had a pistol.
- The PWZ also described the men with the gun as "the black one
| with ma/lks on his cheeks” and that they were three on the
| motorcyc/e The Defendant, from the evidence, was the one that
1 was dr/w g the motorcycle. Prior to the incident, the Defendant
was a CommerC/a/ motorcyclist from the evidence adduced by the
W% end PW2 coupled with the statement of the Defendant,
- “Exhibit A.” There was indeed a robbery or series of robberies and
 that one of the robbers was armed at the time of the robbery
operatlon The Defendant, from the evidence, was one of the
robbers, though he was not the one with gun but the driver of the
motorcyc/e By Section 4 of the Criminal Code Law Cap 36, Laws
of Anambra State 1991, the Defendant participated or took part
in the robbery regardless of the degree of his participation in the
commission of the offence. See also the case of IYARO V. THE
STATE (1998) 1 NWLR (Pt.69) 256.

Generally in order to prove the guilt of an accused persor; the
prosecut/bn has to do so in either or all of the following way=.

(a) by evidence of eye witness(es),

i
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(b) | ) by confessional statement of the accused person,
(c) by circumstantial evidence

See MBANG V. THE STATE (2013) 7 NWLR (Pt. 1352) 48; THE
STATE V. ISAH (2012) 16 NWLR (Pt. 1327) 613; AKWUOBI V.

THE STATE (supra). In the instant case, the PW2 was an eye

EW/tness to the robbery incident. He was indeed, the victim with

h/s wife. h7776 PW1 did not physically witness the first robbery but
wthe secon;f one which is not part of this charge. He and his team
pursued he robbers and arrested the Defendant who assisted
them to |arrest the I Defendant as earlier indicated in this

‘J'udgment.i There is also “Exhibit A” which is the confessional

3statemen of the Defendant. The evidence of an eye witness

loutwe/ghs any other evidence and is one of the best evidence

|ava//ab/e ven where it is a lone eye witness. See IMO V. THE

STATE (2001) 1 NWLR (Pt. 694) 1 NWLR (Pt. 694) 314.

I consider it pertinent to say that after watching the PW1 and PW.2

ltest‘/'/j/ in court that I am impressed with their demeanour. I am
particular] impressed with the demeanour of the PW2. Both of
them gave evidence with candour and without fear or favour. All

attempts by the learned defence Counsel to contradict their

evidence ended up strengthening the prosecution’s case. I believe

them.

|
The Defepaant from the evidence adduced before this court

brought h(s motorcycle and drﬂ've the other two to rob people
along On/tsha — Owerri Road on the day material to this charge.

They had . common mission Wh/ph they put into effect by robbing
the PW2 and his wife.

within the

They fa/so committed another robbery

same period. Consp/kc?cy can therefore be inferred from




- accused

- satisfied
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the Coyduct of the Defendant and his accomplices. In the case of
AKWUOBI v, 1He o14 TE

Consp/ﬁjators often go a long way to suggest or establish that there
had beén Implied or explicit agreement amongst them to commit a
Cr/'m/‘na( offence or offences This is clearly the situation n the
instant | case where the conduct of the Defendant and his co-
consp/‘/a!?tors show an explicit or implied agreement amongst them

to commmit the criminal offence as charged.
|

The general rule is that in criminagl cases, the onus is on the
prosecu‘: on to prove jts case agamst the Defendant beyond
reasonaple doubt. See THE STATE V. FAGBOLU (1978) 1
LRN. 111 AT 115; ALAKE V. THE STATE (1991) 7 NWLR (Pt.
205) 56> at 591; ADEKOYA V. THE STATE (201 2) 9 NWLR (Pt.
1306) §3.9. However, the onus of proving beyond reasonaple
doubt a’bes not require the prosecution to prove the guilt of the

beyond any shadow of doubt 1t is enough if the Judge is

that the evidence before him has proved the ingredients

|
|
|

of the offence and js sufficient to establish the quilt of the
accusea’,T See OTEKI V. A-G (1986) 2 NWLR (Pt. 24) 648; OTTT
V. THE STATE (1991) 7 NWLR (Pt. 207) 103 at 118' EKECHI &
ANOR. l/ EKAH (1993) 1/vwllk (Pt. 267) 34 at 47 — 48, [ am
satisfied that the evidence before me has proved the ingredients
of the offence as charged and /5 sufficient to establish the guilt of
the Defendant. I muyst staté that while the onus is on the

prosecution to prove the charge against an accused person




beyona

5 as the burden of bringin
. | g the
Evidende on which he relies for pjs defence See OHUNYON
THE sT;

the Def;

case of]

THE STATE V. ANOLUE (1983) LN.C.R,
may convict on the evidence of g single wi

evidence to that of the accused person.  There js no pasjs for

comparing  the evidence of | the Defendant with that of the

prosecution’s witnesses who gave cogent, direct and crediple

evidence in support of the pr?secut/OnS case. I far prefer thejr
evidence to that of the Defendant and his witness — the DW2 who
had no purpose for coming to court o testify at all as pjs

testimony added nothing to the case of the Defendant. It pas also

been held that 3 single credible witness can establish a case
beyond reasonable doubt, unjess of course, such a witness is an

accomp//ke, n  which case pjs testimony  would require

corroboration. See AKWUOBT V. THE sT4 TE (supra); AKPABIO

- V. THE STATE (1 994) 7 NWLR (Pt. 359) 635. I have already held

the ew’dénce of the prosecution’s withesses lo be crediple. As a
matter o)f fact, I believe, strongly, that the evidence of the PW2 is
credible énough to establish and indeed established the quilt of
the Defendant beyond reasonabé/e aoubt. He is not an accomplice
hence his testimony in the dircumstance aoes not need any
corroboréﬂon. |

In view df all the above, I hereby find the Defendant quilty as
charged.

|
{
|
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- I must state that I have no doubt in n

W mind that the convict js a
first

oﬁe§r7der. Ordinarily, that ought to be considered
In passing sentence on him, Héwe ver,
IS death only, |
o reduc
" TANKO

n his favour
where sentence prescribed
the trial judge capnot exercise any jl/d/'aﬁ?/ aiscretion
° the death sentence gto a term of years. See AMINU
V. THE STATE (2009) 2 SCNJI; THE STATE v,
? BABANG{DA JOHN (2013) 5 SCNJ (Pt.1) 30. It was also peld in
the /atz‘e/*’\ case that allocutus is /papp//cab/e and of no use once the
Defendant is found guilty of a capital offence. In the instant case,
the pun/'jhment prescribed for ithe offence of armed robbery s

aeath only. That means that I ‘ cannot exercise any discretion to
‘reduce th

| .
° death sentence to any term of imprisonment. In other
:WOde, I am duty bound to /mpOSe the sentence prescribed by the
law after| due consideration of Section 221 of the ACJL of

Anambra | State 2010. In the circumstance, Jjt is hereby

pronounced that "The sentebce of the court upon you,
Maduabucbu/(wu Elom, is that you be hanged by the neck unti
you be dead and may the Lord ha ve mercy on your soul.

APPEARANCES:

Defendant in couﬁ.

A. J. Muojeke, £5q. SSC with C. V. Ekwerekwu, £sq. S5C, C. A. Ndianefo,
£sq. S.S.C. and U V. Ekwerekwu, Esq. for the State.
M. S. lyida, Esq. for the Defendant.

M. N. 0. OKONKWO
(JUDGE)
11/10/17




