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IN THE HIGH COURT OF JUSTICE OF KADUNA STATE OF NIGERIA
| ~ IN THE KADUNA JUDICIAL DIVISION
. | HOLDEN AT KADUNA EREH
BEFORE THE HON. JUSTICE M.T.M. ALIYU e e b i U DG E
SUIT NO: KDHIKADI1fEFCC12012

BETWEEN | ] s

FEDERAL REPUBLIC OF NIGERIA oeovvveeeeeens oo .COMPLINANT
AND I ki i
VIADLION SHEDRACK & 1 OR ...vuevsesncsmesrencsnsnsons DEFENDANT

RLIR 11, - 2018
Defendants absent
B.M. Buhari for proseoutlon

|.I. Ozeogwu for 2" defendant. :

RULING

IBoth defendants in this cas.e pleaded not guilty to an amended charge filed
by ._tne_prpseoutioin on the 20t of February, 2013. That was, on the _'18’Eh of
April, 2013. Since then..the- prosecution has led evidence tnrough three
witnesses and several documents to establish the guilt of the two defendants
that between May and August 2008 they dishonestly misappropriated that
suin of N7.200,000.00 given to them by one Dr. Umar Mustapha to purchase
bulls for him. The offence df criminal n‘iisappropriation' as charged is
punlshabie under section 309 of the penal code law 1991 At the end of the

prosecutlon case the learned counsei for both defendants fell that the
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pros‘ecutlf’it)h evrdence has farled to make a pnma facre case to requrre a
clefence from their clrents Consequently, they elected to make a No Case

' Submrssron and both-sides of the lrtrgatron agreed to make submrssron orally

' ~ Mr. l K Anyalewechl of learned counsel for the 1% de-fendant su.b-mitte.d that
the prosecutron has failed to make a prima facie agarnst the 15t defendant.
He agreed that the offence under section 308 of the penal code requires
establlshment of both the actus reus and means rea of the offence of criminal
mrsapproprlatlon That conversmn of property by the defendants of property
to therr own use drshonestly must be establrshed That the 3 wrtnesses called
by the prosecution failed to establish the elements of the offence. He referred
tothe e\rldence of the PW1, PWZ and PW3 lncludlng exhrblts 13, 14 and 15
whrch he sard are evrdence Wthh establrsh that the contract for the supply
of the;bulls was executed by two corporate bodies, that the money was not
pald lnto the account of the 1% defendant but into the accounts of the 2“‘7i
ONAGORUWAS V STATE (1998)1 ACLR 435 at 462 was referred to in
support of the submrssron that a company S property dces not belong to the
owner or dlrectors of the company That the prosecutron has farled to prove
that the amounts personally Wrthdrawn from the account of the 2”d defendant
by the 1St defendant in exhrbrts 14 and 15 were misapproprrated by hrm That
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% ;PW2 and PW3 could not say whrch money wrthdrawn f. m the accounts of'
the 2”d defendant were used for the purchase of the bulls and whrch money

i was traced to the personal accounts of the 1%t defendant

: Learned ceunset further submrtted that prosecutlon a!so falled fo estabhsh
that 13‘ defendant had mtentlon to cheat or drshonestly mlsapproprrate the
funds of the nomrnal comptarnant That 1%t defendant drd not admit gurtt in

hrs extra Judrmal statements exhrbtts 6 — 10. That 1n exhlbrt 8 the 'IS‘

. I-}

defendant has expfalned that the funds were used fcr busrness of 2”d
defendant That sourcrng the 4 cows from Adamawa s;cate does not prove

dlshonesty on the part of 1¢t defendant because, counsel argued the terms
of the contract were not wntten down Finally, that the facts in thrs case

support a prlma facre breach of a civil contract and not a cnmrnaf offence

ONAGORUWA V STATE at Pp 482 483 was referred to and l was urged
to drscharge the 1St defendant I H W
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IVlr Ugo Udop the Iearned counsel for the 2”d defendant submrtted that apart :

from estabhshlng the exrstence of contract between the PW1 s company and

2”‘1l defendant the fact that sts mrlllon was paid to 2”0' defendant to supply

bulls only whrch 4 had been supplred the prosecutlon has farled to estabhsh
§ oL |

the otherterm of the contract and the court should not be drawn rnto a guess

work. ,T_What no partr.c-ularwrthdrawa! from the funds paid by the PW1 could be
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- ,traced « .'

' 'there was no dedlcated account in respect of the transactlonif I

" Learned counsel further submltted that the orrgln of the bulls or thelr speCle it

b IS lrrelevant to cnmlnal mrsappropriatlon and also is not part of the agreed |

contract That the e-mails whlch mentroned the ongln and Specte of the bulls -

were mad‘e after the contract had been entered.
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J That the >eXhlbltS tendered dld not aSSlst in: provmg the lngredlents of ithe |

offence Further that thereisi nothmg in the statement of the 18t defendant to t

l'G‘t |.'

= 22705 was referred to in support | was urged to hold that the
constltutlonally guaranteed rlght to innocence of the defendant cannot be

eroded by the prosecutlon by presentlng a breach of contract case and to

dlscharge the 2nd defendant.
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The prosecutor I\/lr B lVl Buharl submltted that prosecutlon has led eVIdence .

: sufflc:lent to requlre an answer from the defendants That PW2 and PW3 had

testlfled that defendants converted and mlsappropr|atedithe NSI m_1lllon That
exhlblt 7 1s confessronal statement of the 1° defendant and lt has establlshed
that the fund was mlsapproprlated Further that dlshonest 1s also establlshed

when the 15t defendant mrsrepresented to PW1 that the cows would be
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TR LT unrelrable that no responsrble trlbunal oould safely conwct on
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The Court of Appeai in the Iatter demsron explarned that proof of one_ ' fthe
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g statedthat where a sumeSSIon rs made that there is ho case tc“ n
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demsron ehould depend not so_much on Whether the c:ourt_would atthat stage
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’Ev FRN:-,(2014) ITF’ELR 22705 (CA) The co'urt of a.
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