IN THE COURT OF APPEAL
KADUMA JUDICIAL DIVISION
HOLDEN AT KEADUNA
THES FRIDAY THE 12™ DAY OF JULY 2079

BEFORE THEIR LORDSHIPS

HUSSEIN MUKHTAR JUSTICE, COURT OF APPEAL

OBIETONBARA O DANIEL-KALIC JUSTICE, COURT GF APPEAL
QLUDOTUN A. ADEFOPE-CKO JIE JUSTICE, COURT OF APPEAL

CA/K/226/2016
BETWEEN:
ZAINAB USMAN BICH! ... veee o APPELLANT
A x| D]
ALHAJI YAHAYA KARAMI ... ... ... RESPONDENT

JUDGMENT
[DELIVERED BY HUSSEIN MUKHITAR, JCA)
Tnis appeal was igniled by decision of the High Court of Kono

state, celivered on 28T lanuary 2014, aftor hearing an
asplication doted 22nd July 2015 secking for an crcer setting
zside e defoult judgmen: of the Cowt delivered on 21st July
2015, on ground of non-service of necring naofice on the

Aopellanl.

The Appellonl agllegealy owes the Raspondeny 575000000

[Seven kurdred and Fifty Thousand U5 Dollars) .
e Respondant asserted teot he unsoccossfully  Iried  al
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ertreaties by colleagues, family members ond cssociates to

qet tre Appellant pay back the outstanding sum.

The Respondent finally resarted to litigofion and the cose
carme up for mention on 10th March 2015 where B, ¥, Gamibzo
Esqy. ot Counsel gppeared for the Aappeilani. Thereaofter, the

cose was adjourned For hearing to 25 March 2015

On the return day Z25th March 2015, the Aopesllan] wes neither
i court nor reprasaented.2 The court furiher adiourned the cases

ror hecring.

ine Respondent caled 3 witnesses and rendered 7 exhilzizs (Al

A2,B1, 82 CLC2 ard D) in proof of his cose®

The case was then gdjiouvned (o 22 lune 2015 {or cioss-
examination of the Respondeni's withesses ordering  fresh
service of hearing notice on the Appellant.s On the refurn day
22nd June 2015 due  the  Apoellant's  absence,  the
Rospondent's counsel moved tre Court beiow pusuant o
Lordder 10 Ruee 3 of the Kanc Srate Higr Cour? [(Civil Procedure)
Rules 2014, 1o enter defaull judarnerd {or tne Respondant, on

Jround of the Appellant's penistent atbsense ik court,

2181 June 2015 jucgment was enfercc "o the BEespondsant

against lhe Appellont wherein gll the Respondents claims were
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Qrantec,s

e Appellant fhen Fed o moiion dated Z22nd July 2015

seeking o sel aside the ‘udgment delivered on 21st July 2015

centending that it was o delauli judgment, which could be sat

aside by The same cowrt. A counter affidavit was filed by the

Responcents in cppaosition 10 the Appellants’ apolication,

In a considerec ruing deliverad on 26th fanuary 2004, the tricl

cowrt refused The Appellonts' apoication o set asice the

judgment and dismissed same. Henoe this appeal, Notice of

whion s throc-crounded 1hus:

1. The learned ftrial judge erned in law when she eptered
judgment ageainst the Appellant without giving the appellant
fair hearing.
2. The learned hial Judge misdirected himsalf in law which
ecccastoned miscarriage of justice on the Appellant when he
held that:
“the defendant's counsel abandoned all the
Motions filed and failed to appear for the
defendant insgite of many hearing notices sent by
the court to him gnd the defendant”
And therefore, failed to properly evalvate and consider the
hearing Notices gllegedly served on the Appellant's Counsel
against the date for hearing of the case.

3. The learned trial Judge erred in law when he held that:
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“this court cannot set aside this judgment
delivered on the 21¢ luly 2005, | therefore
refused the application to set aside the judgment
of this courl. The judgment of this court s a
judgment on the merit”
Three issues wore raised and argued by the Learmed Counsel for
the: Annelond Dr. Nasiry Alive, Esq. and similarly endaorsed ov the

Lecmed Counsel for the Respondent S, U, Maiyaki, Esq thus:

1. Whether the failure or refusal of the lower court fo
adjourn the matter for filing writen addresses by the
parties and ordering hearing notice fo be served on the
appellant against the date for judgment is not a denial of
Appellant’'s right to fair heating. ([Distized from Sround
Zne|

2. Whether from the hearing notices purperedly served
oh the Plaintiff/ Appellant it was appropriate for the lower
Court to believe thaf there was proper service on the

Appellant. (Distilled from Ground Two)

3. Whether the lower court was right by not selfing aside
its default judgment ofter the appellanf's application to

have it set aside. [Distilled from Grour:d Three).

It was argued for the Appetiant thiol after hearing Ihe respondent's
withessas, the Court below, should hove adjourned the matter for

final address, and should no have proceeded to daliver its
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udgment without scrving the Appellant wilh necessary processes

to ottend the court b

Il was further argued that Ordar 31 Rule 5 of The Kano State High
Court (Civil Procedure] Rules, requires the court 1o arder the filing
of wiitien addresses by the porties after conclusion of hearing,

which condition was nal compled with in the instant case.

The Learmed Counsel for the Appellant urged the Courd fo
howz that the aogellant was not accorded fair hearing and 1o

resolve issue 1 in favaur of the Appellgnt.

It was, howewver, argued for the Respondert nal the Appellant
wils afforded ample coportunity by being served several hearing
notces but faled to turn up to detend the case. Ib was submitied
nat, in lhe crroumstancas, $he ower cowt was dghl in enierdng
Udgment against the .J-‘*'-.I‘-:'D.E”GHT. Rezlicznce was placed on the
cose of Ezechukwu and Anar. ¥, Onwoka (2018) SCMI 71 ot B9 -
Y. paras H-l wnere the Supreme Court per Muhammed J5C
held that:

“it is certainly not open to a lifigant that hod
been served hearing nolice commanding him
fo proceed fo cour fo defend fhe cose
insfitvted agoinst him by ancother, to ossert o
breach of his right fo fair hearing if eventually o
decision Is given against him. Seclion 36(1) of

the 1999 Consfifution {as amended) which

Yeor papas 27 - 33, and 238 0f e Aorand,
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enshrines the dockine of fair hearing fhe
Appeilanfs’ waive with gustc does not avail
them. The secfion only provides that before any
decision is faken by o court of law againsf
them. the Appellants’ be given the opporfunity
to presenf their side of the malffer. The Appellants’
who chose to voluntarily stay away from the cowt affer
that cpporunily had been exlended fo fthem are not
covered by fhe seclion of the Conslitution they now

assert provides for them, 50 be il."

in the instant case, the Appellont asserted ihat the Court below
fcled to allow porties to address the court after hearing before
delivering The judament and no notice was served an the parties
in respect of fha date of the judgment o5 provided by the Kano

sate High Court [(Civi Frocedure] Rules.

when a statule proviges for a procedure “or doing anything, such
procedure must be sticlly folowed, See the cose of Achu V.
C.5.C. Cross River State (2009) 3 NWLR {Part 1124) 475 i 504 paras
F - H.

The Court boiow should have broadered its honizon and strainsd
e arms to embrace all garies before it i the interest o fair
hoanng. The talee to adjourn the matter for filling written
cddresses as required by the Roles of Court as well as iclure o
zerve hearng nodce on the aopelant on the daote fixed for
wdgment, offended the doctrine of o heoaring. Ses the cose of
Gov. Iamiara State v. Gyalange [2013) 8 NWLR (Part 1357) page
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452 at 481, paras G - H where Mukhtar, 1.5.C. [as he then wos)

delivering the lead judgmen” observed thos:-

“The words Tair Hearing' vsed in a coase portends that
alt the rules of procedure of courds and relevant laws
that are applicable to an action in o court before which

the litigation is are complied with absolutely.”

The rmile ot cud afercm  partern requires  that eachk
side in dligation be afforded equal copartunily 1o put foreaard its
coie in stict compliance with the principles of fair hearing as
snshrined under section 24 of the Constitution of the Federal
~esublic of Nigerig 1999 [as amended)?. The cases of both sides
nust be adequately considered and weighed against each other
i ine with the principles of far beaing in he Consiitution2 This
Failure b occosioned o substartic miscarriage of fustice 1het

compals the intervention of the anoellale court,

Issue cne clearly has to be and is resolved tn favour ol the
Appellant against the Respondent. This rosciction fuether rencers
the rerraining two ssues totally insignificant and merely aocademic
in nature. The Aopeal succeeds on the resolution of sue one and

It is nerecy allowes.

Tne decision of the Court below on 280 January 2016 s
accordingly sef aside. In the stead thareof the aafault udgmen:

gnfered without comlyving wilh Ruies of Courl is hereby set Gside

T Faraiagftae refeired e as "Lhe Curnslilutie "
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and the oose remitled bocs to Hon, © 0 of Kong State for
cssignment to ancihes jLocge for inal ge-novo, Tne porfie: snall

lre2aar their resperchive cosis,
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DR HUSSEIN MUKHTAR
JUSTICE, COURT OF APFEAL
AFPPEARANTES:

DRE. NASIRY ALIYY, E3G, ....... FOR THE APPELLANT

5. U, MAITAKE ESQQ., .
With him: M. §. ELLAH, ESQ.,| FOR THE IST AND 2% RESPONDENTS
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CAJR/225/2018
JUDEMINT

{DELIVERED BY OBIETONBARA DANIEL — KALIO, JCA)

I have read in Zreft form, the judgment of my noble lord
Husszin fMuwniag JCA. My lord has succinctly deall with the
ssug in Lhis gppoal. I omusl emphasise that it has been
recognised from tme immemaorizl that fair hearing is &l Lhe
very heast of Justice. Mo matter how convinging a case is, toe
clhor sice must be given an ooperbunily Lo present his cass
Just.ce can e said to be ambicextrous in neture. 1L must be
even-hendaed, hence ouwd afferam parfor is one of *he twin

pilizrs of nateral fuskice.

FLeG aicw e appezl. [ abide by the conseounntial ordar made
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OBIETONBARA DANIEL-KALIO
JUSTICE, COURT OF APPEAL
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CAfK/226/2016

OLUDOTUN ADEBOLA ADEFOPE-OKQIIE JCA

1 have had a preview of the judgment of my [earned brother,
Hussein Mukhtar, JCA, where the issues in contention have been
set out and dealt with.

I also atlow this appeal and remit this case to the Hon. Chief Judge
of Kano State for trial de-novo before another Judge of the High
Court of that State.

Parties, [ also agres, shal bear theirhrespective COsts.
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ADEFOPE-OKOIIE
JUSTICE, COURT OF APPEAL



