IN THE HIGH COURT OF JUSTICE OF KADUNA STATE OF NIGERIA
- IN THE KADUNA JUDICIAL DIVISION

- HOLDEN AT KADUNA
‘BEFORE: THE HON. JUSTCEMTN. ALY ... JUDEE
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FEDERAL REPUBLIE OF NIGERIA ... COMPLINANT
1 S i |

L. JIBRIN MUSA (A.K.A SMART

2. STEPHEN DLAIKA AK.A. YAKUBL YAHAYA -~ .......ACCUSED PERSONS

3. FRANCIS EHUKWU AK.A YELLOW SKIN

30 - 10- 7017
- 2™ defendant in court. (Speak English)

Musa |sa for prosecution.

~ - Abdullahi Haruna for 3" defend_ant,
JUOEMENT

The two defendants were arraigned on an Fleven count Charge of criminal conspiracy and

obtaining property by false pretence. Both offences are punishable under section | (s) of the

Advance Fee FI:EIIJE]'EFIEI Other Fraud Related Offences Act Z00E.




The defendants were charged along vlrith one Jibrin Muéa aka Smart wha has been absent

throughout the trial and was never arraigned.
The two defendants {E"d and 3" defenﬂants} pleaded not gui!ﬁJ to all the counts.

In the effort to prove the allegation against them in the charge, the prusat:utmﬂ nailed two
witnesses and tendered 5 documents marked as exhibits 1. ZA, 78, 3A and 3B. whﬂe uuunt
one of the charge aﬂeged criminal conspireey by the 2 defendant and the nna at large to
commit the unlawful act nf obtaining money by false pretenne fram the nominal complainant
(PW]), counts 2 - 1! aHEgEd against all of them the pr-mmpal offence of obtaining various
sums of money at different times fr'l__Jm the pwl by falsely representing that the money was

meant far the purchase of soler halngen indicator.

The facts of the case are as stated in the evidence of the aﬂagﬂd victim of the crime Alhaji
Mohammed Ndamimin. HE testified that in November, 201Z he one day received a phone cal
fram one man who [:El"Etl himself Engineer Yusuf Bello. Bello informed h1m that he was an old
school mate at ABU Taria and wanted to assist him after retirement. He mtrnduced hlm toan
instrument/material called “solar halogen indicatar” avaﬂable in Minna whmh s usad by an
electrical company in Bayelsa State where he {Engmaar EEHD} waorks. Engmaer Bello asked
him (PWI) to be supplying the material and his c:nmparu,r will be paying money into his
account for the purchase of the materil. After nnnﬁrmmg the availahility of the material to
Engineer Bello, Engmaer Bello promised to send maoney into the PWis account. The PWI
received a credit alert of 862 million the following day. The.alert was allegedly from central
bank of Nigeria. It was meant to gurchase 100 pieces of the material at NS4 million. The

balance being the prufit was to be share equally by Engmeer Bello and PYI1.




In the Central Bank of Nigeria alert phone message was Iaisu an instruction to contact one
Dr. Joe through a supphed phone number. When PWI contacted Dr. JDE the latter informed
him that before the money is remitted into his (PWI) annnunt there are charges to he paid.
That the charges are to be paid by PW! from his own account. Dr. Joe gave “him the B.T. Bank
Account No. of one Jibrinj Musa who he said is Central Bank of Higeriar_;s employee. In this

account PWI deposited ¥ Imillinn. N.000,020,00, M1 million and Hil[]ﬂ,[]dﬂ_l]ilﬂ at.qr. _:J]JE’S '
request for different charges at different times. The !452 million in the EE'n’Fral Bank of

Nigeria's account was never remitted into his account.

Engineer Bello introduced him to another Central Bank of Nigeria Empinyée. called Yakubu
Yahaya to assist him. Yakubu Yahaya also made demands for various sums.of money arnd the
Wl transferred the sum of N750,000, MIO0,000.00, M00,000.00, N250, D-!]D ifi}
N75,000.00 and-N200,000.00 into ‘l’akuhu Yahaya's First. Eank Account like Dr. Jee, Yakubu
Yahaya also refused to meet with h1m even after collecting all these surms of money from
him. From there both phunes of Yahaya and Engineer Bello were swnched off and PWI
realized that he has been duped. He could not identify the 2 defendants at the EFCC nﬁme :
because he never met them. He also never met EnngEr Bello and Dr. JUE The a!Ert or ¥B?7

million he allegedly reuewed was not in respect of his own hﬂnk account.

The investigating officer is the other witness in thls case (PW2). He and.his colleagues
investigating another case of fraud was when they stumbled upon several payments made by
the PW! to one Jibrin Musa (the defendant at |arge) in his G.1; Bank account. When contacted
the PW! informed them that he was defrauded and that was why he made the payments.PW|

then made 2 petition and also alléged that he made similar payments of the sum of
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N1.475,000.00 inta the First Bank account of the 2" defendant. He tEﬂdEFEd.ThE statement of
account and aceount opening documents of the 7" defendant to prove the lodgments and the

ownership of the aunuuntf by the 7 defendant (exhibit 1).

The extra judicial statement of the 7 defendant and his additional statement (exhibits A
and 78) dated 5™ June and 14™ June 2014 were admitted in qﬁidenue,

The 3™ defendant was arg‘ested in relation to another alleged fraud and -wéks'j.hruugiht tlu'!(anu'
the same time the 2" defendant was arrested. The ?"didefﬁndant anuuse'd:. the 3 aﬁféndant
of receiving 10% of the sums of money dEpusitE& in the 2 dsfandant said First Bank
account by the PWI. The 3™ defendant valunteered two statements (exhibits 3A and 38)

wherein he denied receiving any money from the 7" defendant.

It is clear from the facts of his case that the evidence adduced by the presecution to convict

the defendant is the testimony of PWI and the extra judicial statements of the 7" defendant.
The defendants rested their case on that of the prosecution. They called no evidence.
In the prosecutor's final written address, one issue for determination was raised. |t reads;

“Whether upon the evidence a:jtlu-n::eld by the pruéeautiun tﬁrﬂugh its
 yitnesses and the documents tendered and admitted in evidence.
The prosecution has proved its case beyond reasonable doubt the
essential elements or ingredients of the offence alleged- against

the defendants.”




Three issues for determination were raised in the 2" defendant's final written address. They

are:-
. Whether s single case of conspiracy exists in this case.

2. Depending on the answer to the above, whether 2" deferident was part of

any conspiracy at all.

3. Whether the 7 defendant is liahle to a charge obtaining E*y falseprﬂ-tenne
and if so whether it is to no more than the sum of Ni,#_?ﬁ;ﬂ[.]ﬂ.ﬂ[! received
by him.

Like the prnsenutiﬁn. 3 lone similar issue for determination was raised in the 3" defendant’s

final written address. It reads;

“Whether the prosecution, upon the evidence before the court has proved its
case against the 3" defendant beyond reasonable doubt: | agree with the lone
issue identified and raised by the prosecution and the S-FH defendant. It will
sufficiently dispose of all the cuntentinns.[n Hispute and the guilt or otherwise,
of the ? defendants as charged. | perfectly appreciate the importance of the
questions raised in the 2" defendant's ﬁrittén' address which are germaine to
the determination of t he guilt or otherwise of the Z defendants. | believe they
can be taken care of in the lone issue. | do not intend o summarize the
argument of counsel in the final written addresses of the parties. | shall

however cansider those arguments relevant to a just decision in this case.




The issue before us is whether the prosecution has prove the case against-t he il

defendant beyond reasonable doubt.

On count | of the charge which alleged criminal conspiracy against the gus defendant-a-lnd the
other defendant still at large. the prosecutor and counsel to the i and_ﬂrd defendants have
agr&ad that it is an essential ElEITI;EHT of the offence th1at there must. éxist 8 comman
eriminal design or agraemant by two or more persons’to do or to omit to do an act
criminally. See ZOUNEYE VS THE STATE 2o0) 2 S EM 8L AKWHHE! VS THE STATE
(2017)2 NWLR (pt. 1550) 421, The proof of criminal [:unspwam,r in rarel*,r capab]e of dlrEEt
proof and it is invariably an offence that is proved by rnaklng inferences frum the acts of the
parties in the realization of their comman criminal purpnsa See JOUNEYE VS THE STATE
(supra), AKWLIGE! V.S' THE STATE (supra}

It has heen argued in the defendants’ final written addresses that no gvidence has been led
by the prosecution to establish agréement to commit any offence by the defendants. That
there was no link at all established netween the 2" defent{ant and no éuggestiun that there
was a meeting of their minds or contact between them. In. the 2 defendant's final written
2ddress, it was contended that there are at least two conspiracies in this case and bath”

were humped up in the ¥ count.

The prosecution on the other hand relied on the extra judit;tai statement of the 2" defendant
to establish conspiracy between the 7™ defendant. Nﬁw tl:n-unt | of the charge alleges criminal
conspiracy between the 9 defendant herein and the other defendant who was never
arraigned. The conspiracy was to obtain money by false pretence whu:h is an offence

contrary to section § (a) of the hdvance Fee Fraud and Other Fraud Related Offences Act
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2006. | have carefully gone through the evidence in this tase and | do not agree that there
are two conspiracies in this case. From the testimony of PWI the victim of the alleged
offences Engineer Bello, Dr. Joe, Jibrin Musa and the 2 defendant deceived him into parting

with the sums of maney in counts Z - Il of the charge.

The 7™ defendant's part in the nﬁnspiraw is the demand for pafment of ¥750.000,
Ni!]i] 000.00, twice, HZE[] 000.00, ¥75,000.00 and-H200, DI]U 00 as in counts B - I of the

uharge from the PW! wl'uch SUMS WETE pand by the witness.

The 2 defendants in exhibit 28 admitted that all the a1|EgE[! sums of m{m&y;-in counts B ) Il of

the charge were mdeed on various dates paid into his account by PWI wha he did not know
and he handed over the sum of maney to the g defendant wha. as agreed, paid him 10% of
each deposit. Clearly therefore there was Estabhshed criminal conspiracy to commit the

crimes in counts B - Il perpetrated hﬁ_.r Engineer Bello, Dr. Joe,and the o defandant '

The PW! said he spoke with Yakubu-Yahaya on the phone who made demands for the
payments of the sums in.counts B ~ 1| of the charge. The Z"ﬂ defendan}r admitted in exhibits
2A and 28 that the sums of money in counts 6 - Il were paiti into his first bank account. He
refused to lead evidence to counter the evidence of PWI. Indeed, the avidence of the PWI that
the 7 defendants demanded the sums of money in nuynté B -1l of ’[he—_‘ﬂharge Was never
controverted during cross examination. [t seems to me therefore an established fact that
the 7 defendants did agreed with others to obtain the various sums of money in counts E-Ii
of the charge by false pretence from the PVIL. It is ridicu'l.nus to contend that money meant
for another person legitimately earned would be paid into your account as 4 conduit and just

for that 10% of the deposit would be paid to you. | am satisfied that criminal conspiracy to
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commit the crimes in counts B - 1l of the charge has been established against the i

defendant.

| agrée with the submissi:nn that the prosecution has failed to Estab1is1:1 3 link between the
77 defendant and the 3 defendant. By the provision of senfiuﬂ 79 (4) of the Evidenu& Act
201 a Eunfessmn made by one accused person shall not be r:nnmdered b y the court against
ather accused person charged with him unless they adopt the statemant by words ar
sonduct. Such a statement is only evidence against the maker and not. against the co- _
sccused also implicated by it. See SUBERY VS THE STATE(2010) ALL FWLR (pt. EQUP)_ I’Z,EIE at
\775 - 1278 and MOHAMMED VS THE STATE (2005) ME FWLR (pt. 268) 134b ét 1353. Apart
from the extra judicial statement of the 7™ defendant no other evidence was adduced to link

the 3 defendant to the conspiracy alleged in this case.

The PW! in his evidence in chief mentioned Yusuf Eeltn.'ﬂtr. Joe, Mr. Joshua, Jibrin Musa and
Yakubu Yahaya as the persons he dealt with involved in the conspiracy to'defraud him of his
money. He did not mention the name of the 3™ defendant. IH.E did not say that he recﬁgniz&
the voice of the 3™ defendant. He also stated categorically that he never mat any of the
persons who defrauded him. He stated under cross examination that hE d]d not know them
physical identities of the persons he was dealing with during the transattmn The two.

defendants was pointed out to him after he (2" defendant) was arrested. . -

The investigating officer’s evidence in relation to the 3 defendant is in respect of the extra
judicial statements of the 3" defendant and the alleged 10% the 7 defendant told them that
it was given to him, in respect of each deposit by the 3¢ defendant. The evidence ufthE pw?

in this respect reads;-




“In respect of t he 3r accused | travelled to Kaduna with my other
colleagues to make an arrest, we m;elnt to the 3" accused person who
wa$ invalved in an alleged case of nEtaining maney by false pretence
by another team. When he was brought to Kana the 7" secused told
us that 10% of the maney paid into his (2" defendant) First Bank
Account was given to the 3™ accused. The g aﬁ:ugsed was brought
;]Lrt: from the cell and his statement_"ir.ras taken under caution and
vn]imtarihr. On the allegation mﬂdﬁ by the 2™ sccused: - the. 3% -
acoused claimed that he did not réceive any mnney from the two

accused. The 3 accused gave two statemants

It has not been shown that any investigatiun was conducted to confirm the story of the two
defendants with regards to the mwnlvement of the 3 defendant in the alleged offence and
the specific roles he [IllE‘]fEd As | stated the position qu extra judicial statement made not
under oath is different from the position of statements made in court under gath. In

SUBERY VS THE STATE (supra) the guprema Court stated inter alia:- °

It is ‘therefore clear to me that exhibit |. the statement of the 4
acoused, cannot therefore be taken into account against’ the *

appallant when his no case suhrmssmn was Eunsuiered

It is imperative to state it that the court below wrongly treated exhibit
| as if it were evidence given by a co-accused at the trial, There is &
quilt of difference between an extra judicial statement made by a co-

accused which is governed by section 27 (3) of the Evidence Act and
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evidence given by a co-accused on oath which is governed by section
{78 (2) of the Evidence Act. As extra judicial statement by a co-

accused remains a statement and not his evidence.

It is binding and not his evidence. It is binding on the maker only.
LGIR] & ANOR. VS STATF at page 5. CHUKWUIKE VS THE STATE &t
page BIB both cited by learned counsel for the app_éﬂant.”

Clearly therefore, the damaging evidence in exhibits 2A and 2B, the extra judicial statements -
of the twa defendant cannot be used against the 3™ defendant, a co-defendant in absence of
evidence that the exhibits were made in the presence of the 3" defendant and that he

adupted the statements therein by words or conducts. . - -

It is important to note that in his own exra judicial statement exhibit 3A and 3B which
statements made on 12" and 14" June, 2014 the 3 Hefendant admitted knowing the twa
defendants and in fact that in the year 2017 when the crimes alleged in tﬁis case took place,
the two defendants visited him znd gave him N80.000.00 to kept the maney for him, There
really is nothing in these exhibits to hold the 3 defendant liable for agl;éeing with the two
‘defendant and/ar other confederates to perpetrate the offences allegad-in, counts | - Il of,
the charge. | so huold. | also hold having regard to any fmdmgs earlier in-this udgment that
the 7™ defendant by his own admission in his extra 1ud|[-:|ai statements E:-:hﬂJLts 2A and 2B

conspired with others to commit the offences in counts B - Il of the charge.
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| now turn to counts 2 = Il of the charge. | waste no time in making the finding that no

* “gyidence whatsoever was led by the prosecution to establish the crimes alleged in counts 2

~ 0 of the charge.

No evidence has been led to show that the two defendants were involved in the acts of
abtaining the various sums of money alleged by PWI by false pretence. The facts in this case
show that Jibrin Musa ak.a smart who was charged along with the two defendants has not
been arraigned. No evidence has also been adduced to pr‘ugg the identity of Engineer Bello,
Dr. Joe as well as Mr. Joshua. This count cannot speculate on these issues they are very °
relevant facts that must be established by good Eviden_ue.'_i.lpfurtunatehr.”that evidénce has
not been produced such that the relationship of the _twn defendants herein can be
ascertained vis-3-vis the 5 counts in contention. | hold: that the prosecution has failed to

prove counts 2 - 3 of the charge.

| now turn to counts B = Il of the charge. These counts alleged that on various dates in
December 2012 and January 2013 the two defendants and Jibrin Musa obtained the various

sums of money by false pretence from PWI. The representation was-that the money was

needed to purchase solar halogen indicator which is needed by an electrical company in

Bayelsa. | agree ’Lhat the representation in the said cnunfs of the charge is not the same-
with the representation alleged by the PWI in his_evidence. In his evidence: the PWI
maintained that the sums of money demanded for hyr: o defendants are to-facilitate the
payment of the sum of 862 million by the Central Bank of ngﬁrlan which payment was meant

for the purchase uf the material called solar halogen mdmatnr | do not however, think that
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counts B - Il of the charge are bad or viated by this mistake. Section Zzﬂ.nf'thle_h CJA20[5

provides:-

“Where a defendant is charged with an offence re!ﬁting to property
and the evidence establishes the commission by him with respect
tn the same property of another offence, he may be convicted of

that other offence although he was ot charged with it."

The offences alleged by the PW! in his evidence relate to the same pr‘nparfies in counts B - |l
of the charge. Indeed thE 2 defendant in exhibit 2B stated that the sums of maney.in counts.
B -l of the charge were paid into his First Bank ﬂnnnunt by the PWI on the specific dates
stated in the counts of nharga lt would seem to me safe to convict the " defﬂndant having
regard to the provision of section 299 of the A C J A, if the prosecution has established the

charge against him beyond reasonable doubt.

The ingredients of t he offences of ubtaining prnpafty by false pretence have been ably
ctated in £0E VS FRW(Z00) | NWLR (pt595) 502 at 517 as follows:-

. The representation made by the accusad is false. =

2. The representation operated in thaf"mind of the person from whom
the maoney was obtained.

3. The pretence or representation was false to the knowledge of the
accused or that the accused did not know the representatmn as true.

4. The representation was made with intent to defraud.
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| read the decision of FARE VS /6 P(1384) ANLR Bt 7 cited by learned counsel for the 2"
defendant. |t is an authenticity on the position that where thérﬁ is Estahlisﬁeﬁ a difference in
substance between the pretence alleged in the charge and the pretence by means of which
the property was obtained an accused person is entitled to be anquitted'énd in deciding
whether such a diﬁerenné exists, what the courts have to da is to compare the suhsta.-nc.e of
the pretence alleged with that of the operative pretence. | have compared the preténue in
counts B - Il of the charge with the pretence alleged by the PWI. Whereas the sums of
mnnE;,r in the charge were obtained from the PWI to purnqu;e the materidls solar halogen
indicatar, the pretence explained by PWI in his evidence that the sums of maney paid by the
DW were to facilitate the payment of B2 million by the central bank of ngema which Sl of’
.ﬂ'lﬂﬂE‘;,f was paid to affurd PWI execute the uuntract uf purshase of thE material solar
halogen indicator. The pretence in bath the tharge and pvidence uf PWI relate to the
contract to purchase the material sn1ar halogen indicator. The difference in the substance of

the pretence as stated by PWIis nnt so much from the charga | so hold.

Now from the testimony of PWI there was no contract whatsoever far the supply of solar
halogen indicator. The rEpresentatmn that such a contract exist was ]ust 8 playr to make him
part with his maney. He was made to speak to so m;zmg.r peumﬂ to convinge him that the
. contract is real. At the end of the day he realized too |ate that there was no contract and he
bas been deceived into parting with his money. | find it very difficult as greedy as the PWA
obviously was, that he will part with the sums in :uL_;nté_Ex ~ |l of thei[:hﬂr.ge if he did not
believe the representation made by Yusuf Bello arid'thia_fént that the 7™ defendant was a
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staff of the central bank of Nigeria wh_n can facilitate the payment of the suriv’of #E'Z million

to purchase the material tg execute the contract.

It seems to me very clear that the intention of the 7™ defendant and his fellow t:-unspiratﬂrs
is to defraud the PWI of the amount he paid into the éﬁﬁuunt of the 7% defendant. It is
important to recall that the 7™ defendant admitted that: thE various sums of money in the
charge were paid inta his First Bank account by the PWI. The.evidence of PWi that he spoke
with 7 defendant who demanded the payment of the sums of maney he (PW1) paid into the

account of 2 defendant was never disputed. The PW1 was never cross examined.

Soon after defrauding the PWI of his 4(.475.000.00. the i‘.E1E|J-hEIFIE lines of 2 defendant and
his conspirators went dead and he could not reach them in the so Tﬂﬂﬂ‘-,f t.i!-'l'{ES they used to”
call him. Why would the: 7" defendant allow his bank: auzuunt to be used as cundu:t for
transaction hie knows nothing about? Why would the persnn using his auu_nunt as conduct
pay 10% of each depasit to him without doing any work These issues in ry opinion establish
the intention to defraud the PWL. | su hold. | find that thE intention to defraud can safely be

infered from the facts of this case and the ﬂundunts and action of the 9 defendant. | so

hald.

As | stated earlier there is no evidence to link the 3" defendant tu1'thg-allegatinns in the
. counts B - I1. Neither PWI nor PWZ gave evidence to link him with any or all of the crimes.
The prosecution failed to investigate the allegations of the 2" " defendant in exhibit ZA and 28,
they failed to investigate the identity of Engineer Bello, Dr Joe and Mr Joshua, They also
tailed o investigate whether as claimed by the 3" dEfEﬁdant the NGO, Dﬂ[] 00 2 defendant
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qave him was not in connection with the criminal offences in this case. | find that N0 Case

has been proved against the 3" defendant and | hereby discharge and dcquit him.

For all the reasons which | stated in this judgment, | find that' prosecution has proved Ewund
reasonable doubt the charge against the 7 defendant in counts |, B - 11, | convict him for

+each of the said offences.
Signed Hon. Justice M.T.M: M‘l}ru
o Judge
_..30/10/207

COURT - It is late and there's need to take another. date for sentencing. | theretore

adiourned to 03/11/2017 for sentencing.

Signed Hon. Justice MIM. Aliyu
Judge @
 30/0/20i
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03 - Il - 2017
Convict ir|. court (speak Eﬂ'gh:sh] :
. 0.J. Bbajide for convict.

Musa Isa for prosecution.
ISA - The matter is for sentencing and we are ready.

BABAJIDE - We are ready for allucutors. The convict is & first offender and he's has never
being convicted. He's the sole bread winner of his family. He's been in prison
custody for the past 37years and 4 months: He's learnt his lesson and we
humbly urge court to tamper justice with mercy and give a very limingt

| SENience. ' ; : -

ISA - There's no recording of previous conviction we only plead with the court to grant an’
order of reititution under section Il (1) of the Advance Fee Fraud And Other Fraud
Related Dffences Act 200B. It is in the sum of 81475.000.00. '

BABAJIDE - We plead with the court to tamper justice with mercy as the convict has no
MEans. i %

COURT - | have listened to the passionate plead for mercy on behalf of the convict by his
counsel. | note that the convict has no record of previous conviction. | also note
that the prosecution of this case has taken some time since the convict was
arraigned on 4 December, 2014, However, the offences for which the convict was
convicted for are punishable with at least 7 years each without option of fine.

| therefore sentence the convict to 7 years each in prison custody on both counts of
the charge. The sentences are ta run concurrently and the time spent by the
convict in prison shall be deducted from his sentences.

On the issue of reititution section Il (1) of the Advance Fee Fraud and Other Fraud
Related Offences Act mandate this court in addition to ather-penalty. to order a
convict to make restitution to the victim of false pretence or fraud by directing
him to pay the victim an amount equivalent to the loss sustained by the victim.
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The facts of this case as found in the judgment of the court are that the convict
using false pretence, dishonestly made the. victim to part with various sums of
money totaling the sum of ¥.475,000.00. This money belongs to the victim
Mohammed Ndaminin. | hEI"Eh'y’ order the convict to pay the equivalent nf the
amount he took fram thE victim Ndaminin Mnhammed
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