IN THE FEDERAL HIGH COURT OF NIGERIA’
IN THE ADO EKITI JUDICIAL DIVISION
HOLDEN AT ADO EKITI
ON MONDAY THE 18™ DAY OF FEBRUARY, 2019 .
BEFORE HIS LORDSHIP, HON. JUSTICE TAIWO O. TAIWO

JUDGE
. CHARGE NO: FHC/AD/7¢/2015
BETWEEN:
INSPECTOR GENERAL OF POLICE ~ ecvvrenaes COMPLAINANT
Vs
ARIYO BALOGUN MUSA . ... S ACCUSEP
JUDGEMENT

This criminal charge was-filed in the registry of this court on the 16" of-

February, 2015 against the defendant herein, Ariyo' Balogun Musa by the

~ Police in the name of the Inspector General of Police. It is a two (2) counts

charge to wit:

1. Thét you Ariyo Balogun Musa ‘m’, and others now at large on
the 4'" day of June 2014 at number 6, beside Spotless Hotel
GRA, Ado Ekiti, in the Ado Ekiti Judicial Division, did conspire
among yourself to defraud Mr ljalana Sunday. Thereby

- committed an offencé punishable under section 8 (a) of the
Advance Fee Fraud and ofher Fraud related Offences Act 2008.

2 bThat_ you Ariyo Balogur; Mus’a"m’, énd otﬁers now at large on

the 4t déy of June 2014 at the/s’gm‘e\place, in the a-foresaid
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judicial division, did fraudulently with false pretence obtained
the sum of Three illion Naira (N3,000,000:00j from Mr ljalana ‘
Sundéy with the pretence of purchiasing a mark Tipper lorry for
- him. Thereby committed an offence contrary to section 1 (1) ©
and punishable under section 1 (3) of the Advance Fee Fraud
and other Fraud Related Offences Act 2008.
The plea of the defendant was taken on the 23 of February, 2016 and he
pleaded not guilty to the two counts charge.
Trial started imme‘dia'tély afterthe pléa of the defendant was taken. The
first duty imposed on a court when considering its judgment is, to first and
foremost find the facts, and then draw from those facts, inferences of fact.
This duty arises esp.ecia.lly where t-he essential facts are in dispute and
where the witnesses gave conflicting versions of those essential facts. In
such a case, the court has a duty of weighing the evidence of either side, of
rejecting one side and accepting the other side whose evidance induces
belief and then making specific findings as dictated by the balance of _
credibility.
In decldmg WhICh side to believe, the court usually has to decide which
| accoum cons;dered in the light of all the surroundlng cwcumstances bears

the impress of probablllty for the Jamp c. probability is also generally the




stamp of truth. However, this is not to say that the duty imposed on the
prosecution to pro-\/e it's case beyond reasonable doubt can be overlooked
by the court in it's quest to finding the truth which may also be hidden from -
the court even from the facts presented by the parties vide the evidence
before the court.

The prosecution called four (4) witnesses. These are ljalana Sunday, the
complainant to the police as PW1. Al the other Witﬁesses i.e PW2, PW3
and PW4 are pollice officers. Out of the three (3) police officers that came to
festify, only two (2) were said to have Investigated the case. The other one,
i.e PW4 is the exhibit keeper, though gave evidence in chief and was
cross-examined, only tendered the sum of N338,000 kept with him as the
exhibit keeper. This was recorded by the c‘ourt as exhibit “E". Other exhibits
tendered were exhibits “A” and ‘A" tendered through PW1 being the

" statements made by him at the police station on the 1% day of July, 2014.

xhibits “B” and "B being the statement made by the defendant dated 18"

of June 2014, tendered through P\/\lzland»exhibit “C", the bench warrant.
Exhibits ‘D", “D™ and “D?" the statements made by the defendant on the 1%
of‘July, 2014 were tendered through PW2. Thé defendant tendered no

document either through him or any other witness.




The defendant gave evidence in his own defence as DW2 while his wife

_gave evidence as DW1. From the charge before the court, the facts as’

stated is that the defendant and others at large conspired - among
themselves and fraudulently with false pretense obtained from PW1 the
fotal sum of N3 Million. From the totality of the evidence before me, there -
are certain facts that are not in contention. These are the facts that PW1
.and the defeﬁdant havve known each other for sometimes before tHe
incjdent leading to the charge before the court and that the defendant knew
PWH1 thfough the wife of PW1 before they were vmarr'ied.
However, there were divergent facts about what actually transpired
between the complainant i.e PW1 and the defendant. While PW1 stated in
his e\;idence in chief in this court and in his s.tatemént to the police i.e in
xhibits “A” and “A"and also maintained the position under cross
examination that he gave the sum of N3 Million to the defendant for the
purchase of a Mark Brand Tipper Lorry from Cotonou. The defendant
éteted in his statements to the police, in his evidence before the court at
some point and undér cross examination, that the money was given to him
by the coﬁwplainant in other to kill some persons.
| will briefly state tHe salient pqints in the evidence of the witnesses before

the court, where the evidence j,s.dmp\or'[ant and not trivial. PW1 stated how




he met the defendant after a long time outside his office i.e First Bank
branch, Ado Ekiti, how the defendént followed him inside, his office, how
they exchanged numbers and how the defendant called him thereafter to
offer prayers for him. PW1 stated How the defendant on a visit to his office
heard him discussing on the phone about engaging in transport business
and as such wanted to buy a tipper lorry. This was how according to him,
the defe.ndant offered‘ to assiét him since he, the deféndant, had prbcured
vehicles for_ persons from Cotondu.
PW1 stated how he gave the sum of N3 Million to the defendant at First
Bank, Adebayo in Ado Ekifi on the 4" of June, 2014. PW/1 stated that the
defendant promised to delivered the ﬁpper lorry witﬁin a week and that the
. balance of thé said agreed price of N3.5 l\/IiIl.ion would be réady. PW1
stated further that, rather deliver the tipper lorry within a week the
defendant told him that he had to pray against sudden déath and therefore
to avert same, he had to do prayers. PW1 was then taken by the defendant
to Igede Ekiti-where he m‘et eight (8) persons dres_sedk in Islamic way who
asked him t6 kneel down naked, tied his eyes with cloth 2nd gave hima
knife as a symbol lof god of Iron. |

__PW‘1 stated how théir.prayé‘rs turnéd into ing_antation after which he was'.

- asked to get up. PW1 stated that 2 weekihgeatter, he asked the




defendant for the lorry and all the defendant tol.d him was about vision of
death not related to the lorry. He then went to the police station. PW1
. stated how the defendant was arrested and.granted administrative bail -
when he pleaded to settle with him. PW1 stated how the matter could not
be settled because a lawyer who was present at the meeting told him to
forget the matter so as not to implicate himself.
PW1 stated how the defendént wen;[ to his office and met the Business
Development Manager, his boss that he, PW1 asked the defendant to kill
her, the'group head in charge of the whole of First Bank in SOU'th West and
.the Executive Dire.ctor of First Bank in South West. He mentioned them as
~ ABIOLA LUFADEJU, SUNDAY AKINPELU and GBENGA SHOBO. He
stated that he was a.sked to go on suspension due to the death threat put
had his employment was terminated on the 17" February, 2016.
Und'er cross examination, PW1 stated that there was nobody there when
he gave the defendant, whom he claimed never denied taking the money
from him the sum of N3 Million. PW1 stated when asked if he told his wife
_that he gave monéy to the defendant, that he did not, but that his wife knew '
he wanted to buy a tippér. PW1 stated that the accused person took Him to
Igede Ekiti but he stated that he did not fake police officers to Igede for-any

arrest.




When put to PWH1 that it was because a huge sum of money was found in

his account through a customer and his bosses in the office knew about it

and he wanted to kill them, that was why he ran to the defendant. PW1

. stated that no money could enter his account without the knowledge of the

management and that only his salaries and allowances are paid into his

account. PW1 danied that he wanted to kill his bosses whose names were

reeled out by the learned counsel fdr the defendant during cross
exémina_tion. When asked how the defendant got to know the names, PW1
stated that he ihnbcently gavé the defendant the names because the |
deféndant asked him to pray against those who wanted to implicate him in
his office. PW1 also stated that he did not collect any hand note from the

defendant when he gave him the money as he gave him the money in go.od

- faith.

-

till under cross examinatiori, PW1 stated that he did not know the date the
defendant was arrested when put to him that PW1 gave N3 Million to the
defendant on the 4" of June, 2014 but he wes arrested on the 8" of June
2014 which is less than orie week, the defendant promised to deliver the
lorry. PW1 stated that the defen‘dant promised to deliver in a week.
PWZ, as aforesaid a police investigétor géve ev:ldence and_ rehearsed the

allegation of the complainant to the police against iQe defendant. He




tendered the statements that he wrote for the defendant at the defend&nt's
direction in'Eninsh Language. He stated that the defendant took the police
" to lgede Ekiti but no arrest made since 2014. He stated that those alleged
to be killed were not invited by the police. PW3'is another police officer,
who read the case file when it was transferred to him for further
investigation. He stated that the nature of the defendant’s statement is
confessional in nature but with fittle controvérsy. PWS stated that the
defendanf admitted that N200,000 out of the N338,000 found in the house
of the defendant’s wife belong to him while N138,000 belong to his wife.
PWS3 stated that the sum of N3,000,000 was given to the defendant in his
house along Spotless Hotel, GRA, Ado Ekiti. Under cross examination
PWS3 stated that he did not invite thé wife of PW1 to know the relationship
between her and the defendant. He stated further that he did not see any
petition and thus could not confirm that the issue of tipper lorry was
mentioned therein. PW3 also stated that the money was collected from the
complainant’s office and that the sum of N338,000 was recoverad by the
IPO who conducted the preliminaty investigation. RW4 as stated earlier
only tendered as exhibit keeper the sunl'l of N338,000.

At the close of the case for the prosecution, the defence opened its case

and called two witnessas as aforesaid. DW1 stated how her mother in law
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called her since she was not Ii\/iﬁg with her, the defendant, that her
husband was arreéted. She stated that the complainant from what her
husband told her is his customer being an Alfa. She stated that the
defendant was taken to her house and the sum of N338,000, stabilizer, CcD
player and television were taken from her house. DW1 stated that her
properties has not been returned to her despite asking for them fo be
returned to her including the money. '_ |
Under cross exarﬁination, DW1 confirmed that she lives apart'from her
ﬁusband. She denied that it was as a fesult of the fraudulént activities of
her husband that she lives apart from him. She denied that she came to
say what her husban.d asked her to say. She confirmed that she is a trader
and.also a hairdresser. She confirmed that.she wanted to travel to the
market the folloWing day her husband was arrested. She stated that the

" money taken from her house are in N1000, N500 and N200 denominations.
When asked how much she was given out of the N3,000,000, she stated
that she did not see any money with her husband and was not given any
either. N : ' .
DW?2 gave evidence in Yoruba Language. DWé confirmed that he knew

PW1's wife. He denied the testimony of PW1 that they met at a bank after 8

years where they exchanged number. He denied that he called PW1 to.tell

ya N\




him about any vision. He denied collectiﬁg N3 Million from PW1 as he is
_not a tipper lorry seller anéj that he had not been to Cotonou before. He
denied collecting any money from PW1 at First Bank branch, Adebayo
along lworoko Road, Ado Ekiti. He denied agreeing to supply & tipper lorry
to PW1 for N3.5 Milliion out of which N3 Million was given to him. DW2
stated how PW1 gave him the names of three (3) persons who are his
ioosses to kill since they kﬁew about the issué of money usually loaned out
to Civil Servants. DW2 s’;ated that PW1 wrote thg names in a piece of
péper fdr him and also sent the nameé by test. He mentioned the names of
a policeman, Patrick Nwoye whom he said saw the test with the names on
his phone. DW?2 stated that t.he police also retrieved a hand written note -
with names. DW?2 also stated that it was when he \;\ras charged to court that
he knew that the chargé against him was to that he wanted to help PW1 to
purcha{se a tipper. DW2 stated that he asked the policemen particularly
Johnson Okunade and Tosin Adesina {o investigate the handwritien note
énd the text messages but they did not. D.\/\/2'denied that he informed the
poliée that he wanted to settle with PW1. DW?2 stated that he went to report
at PW1's place of work because the pblice refused {o i;'x\/estigate the
names he gave thém. DW?2 stated that he called by his boés, F‘W‘l

confessed that he was the one that sent the names to him i.e DW2.




DW2 staied that he signed exhibits “B” and "B after he was beaten and
that he did not make any statemént before PW3 other than the statement
PW3 was given. He denied collecting any money from PW1 at all’

Under cross examination, he stated that he did not report that he was
engaged to kill any one by PW1 at any police station. DW2 stated further
that he decided to report PW1 at his office because the police did not take
any ste:p on the case. He stated that he was not awére that PW1 Was
dismissed from his office. He inéisted that he did not lie against PW1 in his
office. He furth-er informed the court, still under cross ‘examination that PW1
wrote the names of those he wanted to eliminate on a paper which he gave
thé police and that he also sent the.names to his phone i.e DW2's phone.

. The names ABIOLA EMIOLA LUFADEJU, SUNDAY AK-ENPELU and
FRANCIS GBENGA SOBO were read from DW2's telephone no
08032229633. He confirmed his bio data 2s contained in his statement,

* which he claimed was written for him. He stated that only N23,000 was
given té him.

In unraveili'ng the issue of tfe names, the court asked that the sender's
humber, time and date be read to ‘;he court from DW2's phon;e. The court

. saw the message,'time aﬁd date and the name MR [JALANA miriﬁen bdldly

on top of the message. However, there;\;e.e {0 message tied to the name




of Sunday ljalana on the contents on the phone of DWé. This made the
court to summon the Manager of MTN, Ado Ekiti to appear.in court on the
23" of October 2018. A summons was issued to that extent. On the 23 of
October, 2018, the prosecution contluded it's cross examination of DW2
and there was no re-examination.

The manager MTN, Ado Ekiti, Mr Aluko Raphzel appeared as orderad and

the court was grateful and commended his appearance to shed light on the
issues, when messages are sent from o.ne phone to another. Vir Aluko
informed the court that when a message is sent from someone to another,
én alert is received and that the message"is automatically saved but can
only be manually del_eted. M. O. Osakile wh§ appeared for the def_endant
holding the brief of J. J. Tijani asked Mr Aluko how best one can know if a
number actually sent a message to ‘anbther number. Mr Aluko answered
that by.going through‘the two phones if the message has not béen.de!eted
manuzlly by the sender. Osakile Esq of counsel also asked, if he received
atext message; it will be in his inbox but not as a sent item. Mr Aluko
answered in the afr:irmatiye. The court asked further how a test r;nessage
sent and'stored by his company czan be retrieved. He stated that it can only

be retrieved by an order of court. The court further asked what happened if

a text is sent, but does not go throughor t.%\senaer changes his mind.
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Mr Aluko stated th‘at it stays as draft on the phone, if the person who
changed his mind did not delete it. The-case for the defence was closed on
the 22™ of November 2018 and the court adjourned for adoption of written
“addresses to the 10" of January 2019 which indeed took place on that day.
This judgment ought to have been read on the 31 of January 2019 but it
was not ready. It was adjourned {o the 18" of February 2019 by the time |
had reported due to my. {ransfer to Abuja.
| have read the addresses of both the prosecution and he defence. | have
also gone through the exhibits tendered and admitted beforé the court that
is the statements made in the course of the Investfgation of this case. As
stated éarlier, the first duty imposed on the court when considering it's
judgment is to first and foremost find the facts and then draw from thosa
'facl:ts inferences of facts. This duty arises whére; the essential facts are in
dispute and where witnesses éave conflicting versions of those essential
facts.
The defendant before the court, was said to have with others at large
‘defrauded Mr lialana Sunda& (PV\{’l) by obtaihing the sum of N3,000,00D.

(Three Million Naira) from him with pretence of purchasing a Mark Tipper

Lorry for him. By virtue of the provision of section 1 of the Advance Fee
) 3 2 AN ) .




Fraud and Other Related.Offences Act, any person who by false prete;wce
and with int.ent to defraud:
(2) Obtain from any other person in Nigeria or in any other country
for himself or any other person
(b)induces any other person in Nigsria or in any other country to
Geliver to any persons; or
(c)}Obtains zny property v;'hether or not the property is obfained or .
it's &e%i\fery is induces through the medium of a confract
induces by false pretence, is guilty of an offence under the Act.
By virtue of Section 8 of the Advance Fee Fraud and other Related
Offences Act a person who:
(a)Conspired with, zids abet or counsels any other person to
commit zn offence; or
(b)Attempts to commit oris an éccessory to an act or offence; or
(cinvites, procures or induces any other persen by any means
whatsoever to commit én offence under this Act, is guilty of the
dffence and lizble on conviction to the sare punishment as is
described for that offence under the Act.
itis frite law zs settled in decided cases ahd. by v'i.-*iue of section 138 (1) of
the Evidence Act 2011, that- the burden oq,.the prosecution iri & criminal tfial

. .




which must be discharged in order fo secure a conviction, is to prove the
ofience charged against the accused being tried beyond reasonable doubt.
Ses AMADI vs FRN (2008) 18 NWLR (pt 276) SC 259, DURU vs THE
STATE (1293)'3 NWLR (pt 28%) 285, EHINMIYEN vs STATE (2016) 16

NWLR (pt 1538) SC 172 and JUA vs STATE (2010) 4 NWLR (pt 1184)

217, to mention‘just 2 few in a long line of cases. | h;ve stated the law
under which the defendant has been cl;arged to court. The prosecution
must also prove ihé ingredients of the offence in other to secure a
conviction.

- The first charoe is on the issue of conspiracy. Most unfortunately, only the

dnfendam is before ‘he court while the oLhnrs are said to be at large. It

must be noted that the absence of other persons is not a pointer to the fact .

that conspirécy'ha.s not occurrea between the defendant befbré the court

and others at large. Conspiracy can be a charée on it's own and may be a
~count with other counts as in this case. Tn= point is that being criminal in
nature, it must also be proved beyond reasonable doubt. While it is the law
“that proof beyond reasonable doubt does nét mean that the ;3rosecuti'on

must prove its case to the point of mathematical certainty, the evidence to

support a conviction must not create room for speculation. The evidence in -




other words, must be cogent. See Anekw;a vs State (2014) All FWLR and
Ikpo vs State (2016) 3 - 4 I'\fnJSCl.

Where there is a charge of conspiracy, the conspiracy as laidi down in the
charge must be pro'ved and the person charged must have engaged in it.

See Daboh vs The State (1877) LPELR - 904 (SC). In Shurumo vs The

[72]

tate (2019) LPELR - 3088 (SC). Conspiracy was held to consist of not

merely in the intention of two or more, but in the agreement of two or more

m

to do an unlawful act by unlawful means. From a long line cases, it has
been held that conspiracy is an offence that is often deduced or inferred
from the acts of parties and not usually be direct evidence of the meeting of
minds. |

The reasons being, simply that discussions and agreements to do an illegal
act or carry out a legal 'act.by illegal means are transactions in secret aﬁd
normally shrouded irom those not part of the deal. ‘

The dictum of the Supreme Court per Adekeye Jsc (as she then was now
_retifed) in the case of Onyekwe vs State (2012) 6 SC (pt 111) quoted in
the case of Adekoya vs State (2017) 1 SC (pt 11) 1 with approval is useful
and | quote:

“In effect conspiracy can be inferred from the zcts of doing

things towards a2 common and where there is no direct evidence
AN
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in support of an agreement between the 'accused persons. The
conspirators need not knov;' themselves and need not have .
agreed to commit the offence at the same time. The courts tackle
the offence of conspiracy as matter of inference to be deduced

”

from certain criminal acts or inactions of the parties concerned

in the case of Oyediran vs Republic (1966) 4 NSCC 252 Coker JEC,

explained the modes of forming conspiracy, when His Lordship (of blessed

memofy) stated and said

“Canspiracy may be formed in one of the following ways:

-~
=0

The conspirators may all directly communicate with each other
a

zt a particular place and time and enter into an agreement with a

common design.

.-There may be one person who is the hub around whom the

others revoive like the cantre of 2 circle and the circumstances.

T

O

person may communicate with & and A with B, who in furns

communiczates with another, and so on. This is what is calied

chain conspiracy.




2 [n order to establish conspiracy therefore, it is not necessary
that the conspirators should know each other. They do not have
to know each other so !C;ng as they know of the existence and the '
intention or purposes of the conspiracy”.

Under what circumstances can the offence of conspiracy be purported on
accused persons? This question was succinctly put by Coker JSC (of
blessed memory). In the case of Njovens & Ors vs The Siatc;, (1873)
LPELR - ,2042 (SC) 1 at para A - F as follows:
“The overt act of omission which evidence conspiracy is the
actus reus arnd the mens rez each and every conspirzfor must
be referable and very often is the only proof of the crimin_ai
agreement which is called conspiracy. it is not necessary o

_ prove that the conspirators, like those who murdered Julius

Czeszar, were seen together coming ouf of the same place at the
ki . ~

)

same time and indeed consprafors need not know sach other.

See R. V. Meyrick and Ribuff (152¢) 21 C App R ¢4. They need |
not all have s.tarted' but some‘persons may be joined at 2 later |
s-tagé or alter stages by othg:-rs-. The gist of thé offence of
conspir_‘acy is the méeting of the mind of the conspiratcrs. This

is hardly capable of direct proof, ig‘?tﬁe\offence of conspiracy is




a matter of ir'1ference from certain criminal zcts of the p.arties
.concerned done in pursuance of an'appar.ent criminal purpose:
in common between them and in proof of conspiracy; the acts or
omissions of any of the conspirafors in furtherance of the
common design may be and very often ars given in evidence
against any other or others of the cqnspirstors”.
The ingredients of the or’%ence of conspiracy which are essential lies inl the
bare‘agreement and association to do an unlawfui thing which is contrary
or forbidden by law. See Okafor vs The State (2016) £ NWLR (pt 1502)
248. The evidence of the prosecution in proving conspiracy must not only-
be compélling and convincing but must also be concluéive. What is the
evidence before the court with respect to count 1? Can this court ground a
conviction with respect to count 1 from the evidence before the court? The
offence of conspiracy is complefely consummated (committed) the very
moment two or more persons have agreed to do, either, immediately or at
~ some future time certain things. There is no gain saying that the .
prosecution must lead evidence to prove all the ingredients of conspiracy .
name!y;‘

a. That there was an agreement between two or more persons
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b. That the agreement :f\fas to do or cause to be done an illegal act
or to dO' a legal act by illegal-means.
Let me briefly state the facts of this case. The complainant herein PW1
alleged fhat he was induced by the defendant to part with the sum of N3
Million for the purchase of a Mark Tipper Lorry which the defendant neither

delivered nor refunded his money. The defence on its part said that was not
the case. The defence alleged th.at the complainant gave him money for the .
purpose of términating the lives of three persons. It appeérs that the
prosecution must establis‘h the meeting of minds of DW2 ahd others said to
be at large for the purpose of establishing count 1.
| have gone throﬁgh the written address of the learned prosec.:utor, | do not
-find any submission on count 1. He merely posited an issug for
determiriatibn i.e “whether the nrosecttion has prc'ved the case against
the defendant” For the defence too, néthing concrete was submitied with
reference to count 1 either.
This is not to say that the court cénnot look at the evidence viva voca and
the exhibits tendered in coming to its conciusion. Aftet all, the submissions
of counsels, no matter how brilliant cannot take the place of _evidenbe, '
'converse!y, the fact that no submission exists o‘.oeslﬁot derogate from the

power of court to evaluate the evia/'gﬁde\before it with respect to count 1.

¢ .




Wes there zn zgreement beiween the defendant and the others at large fo
do or cause o be dow 2, zn illegal act? The evidence before this court and

the exhibits before it particularly exhibits ‘A" and “"A™, “B" and “B"" and D",

(l)

‘D™ and “D?" are very germaine.

PW1 in his evidence before the court and in his statement never mentioned
anyons involved aside the defendant when he alleondly gave him the sum
of N3 Million. He stated in open court thus “One day | was in my office
when he came in af the time | was discussing on the phone ts buy a
tipper lorry for business purposes. After the call he asked me to be
very careful with mofor dealers, that he can assist me in gefting one
form Cotonou at the rafe of N3.5 Million”. Hn stated further that Lhe
defendant said he was involved in getting company vehicles for a one time
governor of Ekiti‘State.

The issue of the complainant being taken to Igede Ekiti, where according to
him, he met eight (8) men dressad in islamic way happsnead after the
complainant had allegedly paried with ths money and fziled io receive the
iark T prer Lorry from the defendant as promlsed On the peit of the
defendant, he stated Lh 2t the complainant asked him to kill some peoplc
who were Lhe bosses oi the complaln;nt The denendam lﬁSlsteo that the

complainant came to him for spiritual assistance without much ado. It is




pertinent to note that counts 1 and 2 are meant to be proved together even

though the fact that

m

-’2
u

endant is discharged of the main offenca doss not
mean that conamracy can still mot be upheld by the court. The question is,
has the prosacution proved that the de fendant conspired with others &t
lzrge to defraud the complainznt undsr the pretence that thay will either
jointly or sevarally daliver to ths complzainant 2 Mark Tipper Lorry?

l na'vc looked at the evidence before the court th;roughly, through the
witnesses before the court and of course the exhibits i. e the statements. |
also note that none of the others alleged to have cbnspired were
investigated by the‘complainaﬁt and the defendant which the police ought
to have investigated thoroughly iﬁ other to unravel the deeply divergent
Tacts of this case from the perspective of the complainant and that of the
dafendant.

What efforts did the police mzke in getiing arrested, theée people

mentioned by the defendant in exhibits “B”, “B™, *D” “D'" and “D2", What

efforis did the police mzke in ascertaining the allegatidn of the defAnc!=nt

, that the complamcnt asked him tokill some namad persona whose n...m:Ea,

identities and addresses are knovm fo the police What efforts d)d the

police make in ﬂeLtmg 'fO the root of the names szid {o have been sent to

the defendant by the complainant? After ne\,'gohce couid h:vc applied




foran c;rder directed at MTN to produce the log of célls and messages
between the complainant and the deféndent. What efforts did the police
make when it was stated unchallenged by the defendant that he gave the
police the handwritten names the complainant allegedly contracted him to
kill. The writtan note was not even tendered. The police did not even tender
the complzinznt's phone and that of ths defendant in other to investigaie
the weighty }ssues thrown up by the parties i.e the compléinant and the
defendant. |

This is a court of law and law alone where the prosecution has a duty to
prove its case beyond reasonable doubt. The prosecution must discharge
its duty beyond reasonable doubt. | am of the firm view that there’s no
credible evidence adduced to establish the of fence alleged in count 1.
against the defendant. Speculation has no place in law and courts have
been enjoined not fo act on speculations which is bereft of proof. in lszh vs
The State (2007) NWLR (pt 1048) 582 at 815 CA the Court of Appeal held

thus “A trial court must not base its decision on soecuiations zhd

extraneous matters not suppotted by evidence before the cour’r as

this will occasion miscarriaae of Et.és-tice. fre other words, the courts

. findings must be supported bv concrets and reai evidence and not

, sgeculations. See Onuocha vs StagVZ &%) 1T NWLR (pt /48) 406;

i

. v




Agholor vs State (1990) 6 NWLR (pt 155) 141; Oshodin ;/s State (2001)
12 NWLR (pt 726) 217, Onyinrimbar vs AG Bendel State (2002) 11
NWLR (pt 777) 83",

Therefore, | find and hold thzt the prosecution has not proved count 1 in
line with the law beyond rezsonabls doubt, | hereby discharge and acquit
the defendant with respact to count 1. As stated earlier the offence of
conspiracy is differ : ent from the main offence. The dischzrge of c;ne, does
not mean the other one may or may not suc‘ceed. The general principle of
law apply to both scenario. This is the fact that the prosecution must prove
iis case beyond reasonable doubt. The pro'se'cution_ need not {o call-several
witnesses to testify. Tht= court is only interested-in the quality of the
evidence and so one qualitative witness may be enough, so long as the
charge is not ons that neads corrobor*tlm

Again it is a settle principlé of law that the prosecution is not bound to call
every persons that was linked to the scene of crime by physical presence
or otherwise, to.give evidence on what he perceivad. Once ,erséns who
can testify ‘o the actual commission of the crime.and the other ingradients

have dore so, it will suffice for the satisfa tlon of the prmcm!c of beyon

.Q

reasonable doubt. Ses Shurt Umo Vs Tf‘ Sta (suprg) The State vs John

Oghubunjo & Anor (2001) 12 NW&RQ% §S8) 57¢. it is not incumbent on




the prosecution to call every eye witnesses to testify, in order to dis.charge
the onus placed on it by the law of proving criminal ca:se beyond
reasonzble doubt. As a matter of fact, a éingle witness who gives cogent
‘eyé witness account of the incident can suffice in certain cases.

In count 2, the defendant was defendzant was also charged to have
conspirad with others at largs, with fraud by collecting the sum of
N3,000,000 (Three Million r.\!aira) from PW1 under false pratencs that he‘
will suﬁply a Mark Tipper Lorry to PW1 which he ne\}er did. The meaning of
fraud and when offence is cémmittéd was determined by the Supreme
Court in the case of Amadi vs FRN (2008) 18 NWLR (pt 1119) 529 SC.
The Suprerﬁe Court held inter alia that the offence can be committed in the
taking of the thing capable of being stolen if done fraudulently. Fraud, the
noun Variant of fraudulent is:

i.  Anaction or 2 conduct consisting in a knowing
misrepresentation made with the intention that the person
receiving that misrepresentation should ecton it.

i. The mf-srepfesentatidn resulting in th'e action or conduct.

iii. An action ora conduct in representation made recklessly




- o -
= -
B

=

-

-
-

-

=
—

e

=

N\l

-

-
=5 =
=/ =

—
v 2

-

_-— e ;- - ————
-

R

-~
. =
=

\
\
\
\
\
\

e =

=

-

e

=
ot
e T T

P
=
R

e m—
e e

e e

=

J
-

e e - -

-

e
-

=

|
\
\
)
{

e

)
\
!
)
)

-

-=.

§
{
!

I ¥

P

¥

o=l

(
\
(

f

>

e

————

o~

=




il.  That the pretence emanated from the accused person

fii. Thatifwas false

hat the

o

iv. ccused person knew of it’s falsity or did not believe
in it's truth.

v.  Theat there was an intention to defraud.

vi.  That the thing is capebls of being sfolen
vii. That the accused person induced the owner fo transfer his

whote Enteres;t in the property.
See also the case of fichael Aleke & Anor vs The State (1ee1)7
- NWLR (pt 205) 557 &t 787 to the effect that intent to defraud is one of
the essential elements fo be proved in other to secure a conviction of the
offence of obtairiing false pretences.

Has the prosecution proved its case beyond reasonable doubt in line

(0]
s
o
m
s
m

with section 138 Evidence Act 2011? There appsars fo b

.
:I
(0]
Q.
)]
—h
()]
o
.
8]
3
=

“witness to what happened between the complainant an
and so the court is saddled with the evidénce before it. The

"compiainant’s aliegation is contained in his evidence before the court.

- and the statements he made to the police i.e exhigits ‘A" and “A". PW2,

PWS3, éna P‘\/\‘/.-@ are pelice officers. | have stated their evidéﬁce brieﬂy _

above. PW4, a palice officer Jimoh Ariyo.only tendered the sum of
: /N ,




N338,000 (Three Hundrad and Thirty Eight Thousand Nairz) said to
have bsen recovarad from the defendant. PW2 and PWS3 are
investigzeting DJ“ officars who as polic officers, were not at the

scanz. Investigation comes after the crime had been committed.

Investigating police officers, |OPs obtain ateteme ts from the accused

persons and witnesses alike and they therezfter testify in court giving 2

synopsis of what they did during the investigation. They tender
statements of the accused and at times that of the witnesses.

Documents and exhibits are also tendered through them especially the

ones obtained during investigation. The IPO therefore gives direct

evidence of what happened during the investigation of the crime.
The IPO must.thoroughly investigate a crime reported to him. It
behooves on the IPO to in'vestigaLe the crime in details not only from the

report Iod'ged by the complainant but the defence put Up by the

defendant.

_In our criminal Junspruoence law and practice, the burden of proof lies

n the prosecution and the standard of such proof is beyond reasonable
doubt. The burden only shifts, if the prosecution had adduced svidence
Which includes circumstantial evidence which shows that the accused is

guilty of the offence charged. The burden of proving that he is innocent




thereaiter shifts to the

ccusad. | have stated the facts as presented by

m

the complainant and the dsiendant. T-ne facts from either side are not
similar in the light of the charge. i.e count 2 before the court. Exhibits A’
and “A™ are the statemants of the complainant made on the 1% of July,
2014. Exhibits “B” and “B™ written in English on behalf of the defendant

both datad 18% June 20714 whilz the statemants raceived in evidence

r

m
W

as exhibits :‘D", “D' and “D*" are dated 1% of July, 2014.

Ons issue that is on my mind from a‘II the statements is, when was the
complaint lodge in the light of the fact that one statement was made on
the 18" of June, 2014 by the defendant and none was made by the
complainant till the 1%t of July, 2014. Waé there a petition on the crime
by the complainant before the 18" of June, 2014? As stated earlier, the
prosscution must establish the g'uilt. of the accused person with
compelling and conclusive evidence. The allagation made out b.y the
complzainant is not the same in response by the defendant.

Are exhibits ;‘B", “B™ “D", “D™, and “D* confessional statéme‘nts? |
posed this ques'tion bfacause of the conclusion of the prosecu'ltion that it
is. Fufthermore, the Superior Courts have &lso leid down in its
judgments ways of esta'blfshiné the guil't of an accused person. In

~ Okanlawon vs State (2015) 17 NWLR (pt '148}) é‘\C -‘;45, the Supreme

0 A




Court stated that the guilt of 2n zccused person can be es.tablished by
any or all of the following: |
(2) The confessional stztement of the accused -
(b)Circumstantial evidence
(c)Evidence of an eye witness.
15) 18 NWLR (pt 1445) 1172, Adeyemo ve
State (2015) 16 NWLR (pt 1485) SC 311, where it was stated by t.he
éupreme Court that the commission of a crimé can be proved by any of the
following three ways:

(i) By direct eviderice

(iij By confessionzl statement of the accused or by

(iii)  Circumstantial evidence,
It is also the position of the law that while fhe'onus remains on the
prosecution to establish thelcharge against an accused person, zny Iacuﬁa
in prosecutorial facts cannot ground a conviction. See Ayo vs State (2015)
18 NWLR (pt 1486) C.A 531. It is also the position of the law that oﬁce ‘
there is doubt in the prosécution‘s case, the accused must be acqui?:ieé and
di;charged by the {rial couri. See Audu vs Staﬁe (2016) 1 E\‘WLR (pt 1494)

SC 857, See.also Sani vs State (2015) 15 NWLR SC 522.




It mus ¢ . i
t Must be noted that the defendant herein has pleaded not guilty to the
CN2rges against him. | hzve gone through the statements made by the

defendant, it does not in any way appear as 2 confessional statement.

A confession or confessional statement has been defined in several cases

by the Suprems Court as an admission made by an accused person stating

of ihe charge

or suggestin

-

ng that he committed the crime Wthh is the object

prorereo against him. It is an acknowledgement of the crime by the

accused. See section 28 Evidence Act 2011 and sectron 29(1) which |

hereby reproduce “in any proceeding a2 confession made by a

defendant | 'n“y be given in evidence against him in so faras itis

relevant to any matier in issue in the proceedings c.nd is not excluded

by the court in pursuant of this section? See also Nkie vs FRN (2015)

11 NCC 179.

From my perusal of exhibits “B”,"B”,' ‘D" ‘D™ and “D?, | find and | hold that

they are not confessional within the meaning of the Evidence Act and as

such will not be treated as. such Now the zllegation of the complainzant and

the charge before the court is that the defendant took the sum of N3 Million

<A a

from him. He who elleges must prove =spec1eHy in the hehL of the facts
presented by the defendant in his statements to the police made on the 18"

of June, and 1% of July, 2014 severally.

.r\\
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€ complainani is 2 .
iplainant is an educated person znd a banker of many years of

In
D.." avharia i 7 i
nking experience. He gave N3 Nillion to the defendant without collect

2nv form of . _ = ) P
2ny torm of document or receipt in proof. He gave the monsy to the

& bsfore the court

\

defendant without telling his wife, whom there is evigenc
knaw the dafandant. In his statement i.e exhibit “A” he wrots that he called

a he handed him the SL-[.-‘N3..1!'1011 i

of First Bank, Adebayo on the 4% of June, 20

dstendzant who canig an

—te

n

4]

14. He also stated this in open

court in his evidencs in chief. He also reiterated this under cross

examination, that he gave the de sfendant the monay in good faith.

It may have been e2 y to balieve the testimony of PW1 if there are other

factors like eve witnesses or documentary evidence of receipt of the

money. | used the word “may” in the light of the statemants made by the.
defendant Wthh paintad 2 different picture entire ely of what franspire

batween the complainant and the d—:—fendawi. The defendant insisiad that
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PW1. Howaver ana guite dishear
a' iled to properly investigate the facts présenteg‘ by the defendant.

Just H»ke wﬁen | considered coﬁnt 1, 2 lot of questions played on my mind.
How did the d defendent getio K now the names o T’ the bosses of PW17 This

!

may appezar easy if the court concludes by ae;ms\m with PW1 that th

) 2L ,A
v ~.\ /s-‘
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-ol

“Siencant asked for them in order to pray in line with what the defendant

821C e szw. Whi {n2s2 peop's werz notin invastigated SP"C'a”)
WETE the tntzl scenzeis lad 1o the dismiisszl of PW1 Why did the IPO fail
o neglecied to invastigate whether there was monay in the account of
PW1 that mzy have put him in frouble and thus at the mercy of the
defendznt? Where i3 PW1 withdraw or got the whopping sum of N3

ons wera zrrested and questioned even
where names and locations were supplied in the statements of the

defendant? Furthermorz, | find and | hold despite exhibit "C" i.e the bench
warrant, beczuse there was unchallangad evidenge by DW1 and DW2, that
the money in exhibit “E" N333,000 was found in the house of the
defendant's wife. It is also my finding that the evidence of DW1 that‘the
‘.:on=y belonged fo her as 2 tradzr and hairdresser who was about to
embark on 2 trip is unchzlizngzd and uncontroverted.

the couri m 'b elizve an uncontroverted and
The prosecution d'd not =lso confrovert {he eviaence of both DW/1 anq
DW2 that other properiies belonging to the wife of the défendaﬁt were

caried ewey and yet to be relezsed {6 'thé-owner. | have szid it that




Specuiztion has no plzce in izw, There are too many gaps in the facts of
sthes side if | must s2y. Sznfimants have no place sifhen. What the law
demznds is legzl evidence, where @ siztement is not confessional'and
whers 2 defendant hes not plsaded guity to the charge profiered against
mim The izw is thet lying by the defendant 2ssuming he lied is not proof of
guili. Any doubt in lzw createc in the ~ind of the court which has no

supernzturzl means 1o know the truth must be rasolvad in favour of the

| <~ { =
defzndznt

| hold that the prosecution just like in count 1 has not'proved the offence

contzined in count 2 in lin2 with the law. On the whole from my findings

above, | am of the respectiul view that the prosecution has failed to prove

the offences contzined in the charge filad on the 161 of February, 2015
ageinst the gefendznt, | so hold. As such you Ariyo Balogun Musa'is
hereby discharged znd acquittad on zll the counts in the c.harge.

| furher make 2 conseguentizl order for the relezse of ény exhibits
be!ongings'*o the wife of the defendant or the defendzant himself in the

. .
’ .

possession of the police.
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The registrar of this court shail relezse the stm of N338,000 tendered by

the prosecution and marked zs exhibit “E” forthwith to the defendant.

This is my judgment. ' -

0/7”,/

Hon. Justice Taiwo O. Taiwo
18102118

T. J. TIJANI for defendant. Osobu for prosecution .
e

Hor. Justice Taiwo O. Taiwo
18/02/19




