ll\l THE HlGH COURT OF JUSTICE
| OYO STATE OF NIGERIA |
N THE IBADAN JUDICIAL DIVISION
B HOLDEN AT IBADAN

BEFORE HONOURABLE JUSTlCE S.A. AKINTEYE JUDGE
THlS THURSDAY THE 25TH DAY OF APRIL 2013

L T e e e COURTN‘O.S.' |
- BETWEEN: SUIT NO:-1/8CA/2012

‘ O]ENlYl ADEYEMI ' ~‘;*******}************************ = "APPEL:,LANT

AND

- COMMISS?IONER OF P‘OLICE PR RO, RESPONDENT

Partles are absent ,
Mr. 0. Maklnde for the Appellant

Mrs. Oloso Olaylwola, Senior State ~'_Co,1«1nSel for the Respondent.

LUDGMENT

ThlS appeal is in respect of a ruhng dellvered on the 27% of Apl‘ll 2012'
i by hlS WOI‘Sl’llp, Chlef Maglstrate E 0. Idowu of chief Magrstrate Court

).

lyaganku lbadan on a no - case submlssmn of the learned counsel to the
_Appellant - ST s

The Appellant and 2 others were arralgned before the lower court in
‘- Charge No - l/339c/2012 on a4 - count charge of consplracy, steahng and
::recelvmg ‘For the purpose of thrs appeal court 4 of the charge is what is

"relevant to the Appellant The sald count states as follows =




‘Cdunt{l- 5 That you O]enlyl Adeyem1 “M” on the same date, time
S and place at the - same aforementloned Maglsterral_
| District did unlawfully received the sum of Twelye
- .Thousand Three ; Hundred and  Ten Nalra
i :(N12 310 OO) and one wall clock Valued N6OO OO (Slx
lw:Hundred Naira), property of Mrs Funmllayo Alli "F” '
s and thereby commltted an offence punishable under
.’ ~ Section 427 of the Crlmlnal Code Cap. 38 Vo. 11 Laws
- of Oyo State of ngerla 2000”
The appellant pleaded not gullty to the charge s i
4 w1tnesses testlﬁed for the prosecutlon and at the end of prosecutlon S
case, Appellant S ceunsel made a no-case submrssron
ln a con51dered ruhng, the trlal Chief Maglstrate held as follows:-
| “I hereby hold that the prosecution’s case dlsclosed a
o '_prlma fac1e case agamst the defendants in respect of K
©all counts. See LAZARUS ATANO & 1 OR. VS. A - G.

BENDEL STATE’ (1988) 2 NWLR (Pt. 75) pe. 201 at

 231- 232,

The defendants are therefore to enter 1nto thelr

defence as evidence so adduced by the prosecutlon

_ disclose a plrima facie case against ‘them (sic) -
defendant”. | -
SIGNED

E.A. IDOWU (MR.)

~ CHIEF MAGISTRATE [I
27/4/2012".
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is under a duty to conSIder the ev1dence on ground and deterrnlne whethe1

prima facie case had been made out agamst the Appellant. Q
He submltted that the ruling ofithe trlal court falls abysmally short of

the set—standard as it does not demonstrate how the court arrlved at lts

conclusion havmg regards to the evxdence adduced before the court.

Counsel further submltted that in the offence of recelvmg stolen»

property contrary to Sectlon 427 of the Crlmlnal Code Cap. 38 Vol. Il Laws of

Oyo State of ngerla 2000 the followmg 1ngred1ents of the offence must be :

proved. They are:-

a. There is proof of steahng of the goods in questlon

b. There is proof that the person charged dlshonestly recelved |

the goods stolen |
c. There is evidence of guilty knoWl‘edge.

See Okorou Vs. The State (ZOOZl; NWLR (Pt. 759) pg. 21 at 29.

He said none of the 4 witnesses for the prosecutIOn gave an iota of

evidence to show that the appellant dlshonestly received the money and wall |

clock or knew them to be stolen. | |

.He. further stated that the Prosecutor has failed to adduce prlma fac1e |

ev1dence with regards to the alleged dlshonestly rece1v1ng the money and the :

wall clock and c1ted Ch1anueo Vs. The Statei (2002) 9 NWLR (Pt. 750) 225 at

23

=l e

-~ Counsel subm1tted further that 1ncon51stenc1es and contradiction in the :

evidence of the prosecutlon are fatal if they ¢ are material and they are materlal O

if they are hkely to create doubt in the rnlnd of the court. He cited ;Qab_mel_\,/s
The State (1989l 5 NWLR (Pt 122) 457, Py
' 2Ele Vs. The State (2006l 42. WRN p&88‘t at 12‘7} 128.




. He urged me to dlscharge the Appellant on the lone count as: no

~ facie case has been made agarnst him.

Learned counsel to the Respondent Mrs. Abu ~0kolo, Semor Legalg_

Offlcer Mlnrstry Of ]ustlce Ibadan, formulated 2 issues for determlnatlon as": o
follows- L ; ‘V }l ‘ | _ .
| (a) The trial court erred in law when it dismissed he
T App‘ellant’s No-case submission and thereby

} occasmned fallure of}ustlce , _
‘} (b) Whether based on the evidence adduced by the
- " Prosecutlon before the trlalMagrstrate court, a prima- .

| fac1e case has been disclosed against the appellant.

' On the 1St issue, counsel submltted that based on the eVIdence before :
the trlal court a prlma fac1e case has been disclosed agamst the Appellant

She said prlma fac1e ev1dence can be estabhshed through direct

: 'ev1dence c1rcumstant1al evidence or by confessmn and c1ted Nigeria NaVV Vs.

Lambert (2007l All FWLR (Pt 396l 547 at. 585.

She further stated that there was no direct evidence in this case but
refexred to the evidence of PW3 and that of the complainant. She subm1tted
- that when drrect posmve evidence 1,s elusive, surrounding c1rcumstances of

o posmve cogent and compelhng ev1dence 1nescapably llnklng the accused with

the commlssmn of the offence is acceptable She cited Chlma luofor Vs. Thev o

State (2001l FWLR (Pt. 49) 1457 at1542.

She further submltted that where ano case submlssmn is made what is

to be con51dered by the court is not. whether the evidence produced by the |

prosecutlon agamst the accused is su ff1c1ent to )ustlfy conv1ct10n but ,whvether




-the prosecution has made out a prima fac1e case requiring some explanatlon
from the accused person as regard his conduct or otherwise. _

She said in thls case, explanation is needed form the appellant since the
complainant claimed that there was gateman yet the appellant took the back
gate of the house and supposedly Went away w1th her goods and Valuables i

Counsel stated that a prima facre arises when ev1dence agamst an

accused 1s such that if uncontradlcted ‘and 1f belleved will be sufficient to

prove the case agalnst the accused and cited Tongo Vs. C.O.P. (2007) 12 NWLR.
(Pt. 1049) 525 at 527
2. Abru Vs the State (2001l 12 NWLR (Pt 726l 137

On dlscredlted ev1dence she submltted that such dlscredlt must bef

apparent on the face ofthe record and that if such is not the case, then the no |
case submission must fail. | | |

Counsel urged me to dismiss appellant s appeal and order him to enter
his defence before. the trlal Maglstrate Court, ‘ | v |
1 have read the prlnted record in thls appeal as well as the “writte'n |

addresses of both counsel

I have ldentlﬁed the i 1ssue for determmat,lon in this appeal as follows -
' Whether the trlal Chref Magistrate was right in
dlsmlssmg the no gl case submission of learnedll

counsel to the Appellant in view of the ev1dence |

before him”

As stated earller the Appellant was arralgned in court under Sectlon' :
427 of the Crlmlnal Code, Cap 38 Vol I, Laws of Oyo State 2000.

For ease of reference Sectlon 427 (supra) prov1d‘es as follo-Ws#




“Any pe'rs'ofl who receives anything which has been
| ‘obtained by means of any act done at a place not in

E <

Oyo Sta,{s}te,vwghich if it had beeh done i'n‘ the state would
have constitil_teda‘ felony or mis-demeanor, aﬁd which
s an offencfe under the laws ip force in t’he: place
~ where it Wasédone, knowing the same to have been so
obtained, is‘tg;uilty of a felony, the offender is liabje to
| }impri‘solﬁnmenjt for fourteen years, €Xceptin the case in
Which the ’thi;iig so obtained was postal mat‘cef, or any

chatte], m’onesf or valuable Security contained therein,

in which _casé;f the offender is h'able to Imprisonment
forlife, TRl e
In any Ho"chegrl case the offender is liable to
impriso’nmentig for ks-even years. For the purpose of
»provihg the receiving of anything, it IS sufficient to | |
-show that the accused person has., ei’ther'al(j)n'e or
. jo'ihtly’Awi-fh'sofme other pefson, ,ha‘d.th‘ej t‘hing;in‘ his
posrses}sioh, or has aided in ‘con‘C‘ea’lingit or disz{jos‘ing
It

No case submission means that from the evidence adduced by the

Prosecution, the accused has no case to answer and should not therefore be
called to defendhimself. L = -

Before a tria] court comes to the éonclusi(m that the accused has a case



ed upon to take note

opinion on th’? 'eVidéij;c;ejBefore it. The ~cOﬁrt is only call

and to rule '»‘acj‘c‘Ordvi;ﬁgly that there is be’fére‘ the court no legally admissible

“discredit mustfbe;apparént on the face ,Qf the record. If such is not the case,
then the submi‘s‘sﬁionis‘bound tofa‘il-.” , | ; f N | | L
Also in Ton o Vs. COP. (2007) 12 NWLR (Pt. 1049) 525 the Supreme

Court states as foHoWs.‘:?

“It should always be borne in mind that at the stage
where a no -—casegsubmission Is made, particulalj‘ly"
- where learned couflsel indicates intention not to rely

~ on same, what is to be Consi~dered by the .courtis not

Wh:'e‘the’r ’Ch’e“,e\"/idelgl'ce produced by the proSe‘CuEiénf 33
“’agaihs’t the acéusevd;Eé is Suffic:ient tb justi‘fy conVi'ctiogn

~ but '\"/V‘h‘evth'er the plé()secutibn has made out a prima
’fa(:ie‘ case requiringé at least, some explanation from

© the accused pefscén as regard his conduct or

~ otherwise.”

 NWLR (Pt. 28) 340 to mean “on the face ofit?

" The term “Prima facie” has _b"e'en'definédiinlko’r’ni Vs. The State 1986) 3




| Having stated all these can it be said that from the printed record the
: Appellant has no connection w1th the charge before the court?

From the evidence on record of PW1 and PWS3, it could be seen that the -

ll clock Wthh PW1 identified as belonglng to her was recovered from the

resxdence of the Appellant and also an envelope bearing the name of Odua
'lnvestment Company in Wthl’l there ‘was a sum of money was recovered from
the appellant PW1also 1dent1f1ed the sald envelope and money a’s,belongmg
toher, | o | |

From these pleces of ev1dence it becomes apparent that the appellant
has some explanatron to make as regards how he came about the items
‘ recovered from him, In other words there is a nexus connectmg the
| Appellant Wltll the 1tems recovered from him for whlch he has to make some
vexplanatlon - e '
| However at the conclusmn of the case for the prosecutlon and the
defence, the suff1c1ency of the ev1dence called by the prosecutlon Wltnesses
and thelr credlbrhty may be the determlnant factors of the guilt or otherWISe i
, ofthe Appellant. e | TN

After a calm V1ew of thls Appeal itis my respectful view that the no-case
submlsswn made by the Appellant was correctly rejected by the court bel

Accordmgly, thls appeal lacks 1 merlt and it is hereby dismissed.

The Appellant is hereby dlrected to open his defence at the trlal Chlef
| Maglstrate Court. : .
| I w15h to comment on the 1st lssue formulated by counsel to the
: Respondent The argument canvassed in support of this issue is at variance
wrth it Whlle the argument 1s in support of the posrtlon of the Respondent r

~ thei lssue as formulated 1s agalnst 1t




;

It is my respectful view that counsel should proof read very carefully 5 e
what has been prepared for flhng in order to av01d thlS type of situation. o

That shall be my]udgment in this Appeal

25T APRIL 2013

HONJUSHCES!XAKmﬁ%YE
| JUDGE
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