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_ IN THE HIGH COURT OF JUSTICE
i OYQ STATE OF NIGERIA
| HE IBADAN JUDICIAL DTIVISTON
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HOLDEN AT *BADAN g

BEPORE THE HOMOUR%BLE JUSTICE ATILADE 0JC - JUDG
WEDN ‘S AY THE 31ST DAY @F MARCH, 2004

; CHARGE NOC. I/85C/2000
BETWEEN :
THE STATE il & ol ese  COMPLAINANT
AN D
1. JOHN ANOSIKE )
2. KECHUKWU ABEL ) ... bk ses  ACCUSED
3.  AUGUSTINE EGBU ) i

2nd accused person present.
1st and 3rd accused bersons absent,
Mre Ne As Abicla, Legal Officer, for the State.,

Mrs G. Abdulateef for the accused Person,.

JUDGMENT

The three count Information against the used

Charged them for the following offences:

" STATEMENT OF”OF?ENCE

de Conspiracy to commit felony t g t

wits Obtaining money
under false pretences contrary vofqbd punishable under

d
“3pe 30, Vol. II., Laws
of Oyo State of Nigeria, 1978, :

Section 516 of the Criminal Code C

. PARTICULARS OF OFFENCE
John Anosike {m}), Ikechukwu ébel (m} and Augustine Egbu
{m) on or about the 2nd day of August, 1999 o1
Area, Ibadan, in the Thadan
together to obtain money unde
Miss Dorcas Adunola Akangbe, |

24 Obtaining money under falsge Dretences Contrary to ang
P n

der Section 419 of tne Criminal Code Cap. 30,
aws of Oyo State of Nigeria, 1978,

. PAETlC'LMRS oF OFFENCE

John Anosike {m), Ikechukwu Aoei (m) and Augustine
5gbu on or about the 2nd day of Augu"* 1299 at Clorunsogo

n the Tugoar uuowﬂvaA D

from Miss Dorcas Aduno;a Akangbe under fa

"STATEMENT OF OF FENCE RS

3 Stealing, coptraLy tc and pun’sh

able under secti on 3%0(9)
Of the C:imwnai Code yabe

30, Vol.

21 II, Laws .of Oyo -State Of
s g : /do
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PARTICULARS OF CFFENCE

P

John Anosike (m), Ikechukwu Abel {(m), and Augustine

Egbu {m) on or about the 2nd day of Augusi; 1999 at Olorunscgo

Area, Ibadan, in the Ibadan Judicial D:Lvu,lon stole the sum

3 = =3
of ¥174 ,000.00. {One Hundred and Seventys;our Thousand Naira)
preperty of Oyo State Government from Miss Dorcas Aduncla . T
kangbe

BEven though three accused persons were charged to courty

it was only the 2nd accused person, Tkechukwu Abel, who faced the FT
w o’ 9 H

triel; the other ackused being at large. The 2nd accused person
¢

dleaded not guilty to the three counts on the Information. In

weof of the case for the prosecution, seven (7) witnesseg wers-:
g 9

called to give evidence against the 2nd accused:person. After

a no cage submission made on behalf of the 2nd accused person

#as dismissed, the 2nd accused gave evidence ini his defence and

called no witness.

The prosecution led evidence through the 1st P.W. (Mrs.

Grace Adebolul, 2nd P.W. (Alfred Olubunmi Osunbﬁnmi) and 3rd P.W

h
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(Mrs. Florenpe Oyebanji Okeniyi) who were officials o he Ministry

ri‘
o
joy
o
o
@]
3
[x)
=
(1)
[\
pon

of Education of Ovyo Sta of August 1999 the

necessary officials whose consent was required to pay money i

MM alie 4

Ibadan; was obtained@ Following the consent, the P.Wel (Mrs. ' T

Grace Adebolu) handed over the sum of one hundréd and sevenkty—
h <

four thousand Naira (#174,000,00) to Miss Dorcaé Adunola Akangbe

..h

(PaWa4), a junior clerk under her in the Min *ry for payment i ‘ i

into the Ministry's account at the Diamond Bank§ Lebanon Street,

Fln 1 . . 5 : 3 i [
fbadan. The money was the total of the proceeds realigsed from

he sale of forms by the Ministry of Education.! When it was ' ;

2230 p.me and the P.W.4 had not come back from ﬁhe bank, the _ : ; *ﬂﬁ

'sWel brought this to the notice of her superiof officersy  the

>oWe2 and P.W.3. They traced P.W.4 to the Bank where they learnt.. .

that she was at no time at the bank for any lodgment«that day,

Thereafter other superior officers, including the Permanent b e

Secretary of the Ministry were informed and th—iincident was ; ~  §

reported to the Police on the 3rd of August 1999 | e
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August - 1999, the P.W.4 showed up gt the Ministry and was
1mm°diate?y handed over to the Police,

The principal witness in Lh&S case was the P.W.4 (Miss Dorcas

o]

e e e, Adunola Akangbe), It was her ev'de,c +hat she first came aCross
the 1st and 2nd accused persons on the 5th of July 1929 when the
1t accused person approached her on the road, showed her a piece

S of paper and requested her o direct him to Coker Road, written

P on the sheet of paper. When she could not assist him, he again

T ) approached the 2nd accused who also came to her and implored her
=T that both of them should ssist tbe 2nd accused in locating the
T address. The three of them rhen left together in the quest for

the address, 'hich was eventually located when the 2nd accused

himself ] nockedZn door and the 3rd accused person ansverad thems

The 3rd accused thanked them for bringing home the 2nd accused

person who he alleged had left home since the previous day. After

this, when the P.W.4 wanted to

house by the 3rd accused who

inguiring about where they met
on to inform them that the 2nd aCCu ad perscn
He took the films to some Europeans to be tested but met the

Furopeans holding a meet ting then suggested that

they should buy & chemical n : evel the film. And that
- if the films were developed %@ picture of Jesus
ST ik L N . ~ RECIRY -
Christ, the pictures Would L1 20 ~ach, while=any otner
y picture is produced, they .00 each, Both the
1st and 3rd accused perso ase the film, buf the

rowed no interest in
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the transact g

ion, she was made to part with a sum of #1, 700,00

aliegedly needed to: purchase chemical. After the chemical was

] produced, a member of the group, called Doctoer Ajayi (Robert)
¥ suggested that there was need to dilute the chemical and to pray

for the P.W.4 and others in room. Before hhls, the 4th P.W.

pratCR TR

SIS WA, and other members of the gang were made to take ‘an oath of seérééy
R not to tell anvone anything that happened.between them cotherwise
e | 5 e
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ny_one leaking the gecret would die. " In the course of the

Tt yer, the 1st accused person went out of the room and not long

fter they started hearing strange voices that requested that it

2 address "My Lord™. The voice went on to s ,sz toti

1ey had seen was not ordinary film

but one tbat ‘produces blood

mey and evil spirit around them. As a result 6f their having.-

:en the filmg, the evil

id that they would eventually die. To avoid the untimely death
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ces had to be made together with other demands

3

including ‘the purchase of an ancinting oil and ram,

Q

d for further prayer sessions to follow daily. The P.We4, *to

'old the predicted untimely death, attended con

‘ayer sessions at which demands for monies were tontinua?lv made

L ‘ prephesies_
r one thing or the other. Various predictions £ nd

junctions were also made or ordered at the prayer sessions. The

st of such predictions that led to this case was one made on

& 1st of August 1999, when P.W.4 was fold that $he was to be

ven a sum of money to be paid to

Bank the nex it day and that

scon as the money gets to her, she should
be

o/p:ayed upon to aveoid being consuled by an

o
5
[=h

pro ptlg ng it .-
3

il fire resulting in her death.

Consequently, the following day, the 2nd of August 1999,

:n the sum of one hunured and seventy~four thoasand Naira

~74,000.00) was given to her for deposit at the:Dlamond Bank, ™

s in obeyance to the words of the spirit, brought the money

the gang. Dr. Ajayi instructed her to give thé monay to the

accused, Immedia 1y the money was received bj the 1st

used, he  drove away with the 2nd accused on a mot_orcyclea

reafter, Dr. Ajayi took ‘the PoWe4d to an hotel where she was

>ed for further prayer sessions. She remained alone in the

21 in continuation of the - prayer session and awaiting

Since then neither of the accused
Ajayl saw her again and continued praying in the .

2l and was forced by the hotel personnel to vacate hotel at - -

DT Byt P V, o . ik e i ik =
Pelled further testifieq that the sum of H174,000.00 was not

Vl.oae,ﬁS

1 spirits would be following them abkout -~
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pORLYS

Police, &

il
hérded over to the gang voluntéfily Or under -any agreement and
that the money has not been reiurned OF paid back %o her. she
maintained in her evidence thaﬁ she gave the money to the gang
because of their pgediction thai she would d

g gif she teld s X
bring the money er £ . the truth about what had happened,

ie if ghe failed to .

Witnessg maintained that it was because Of the threat that sghe

1 -

th about the inci dent

to the Police in the first statement the Police obtained from her,

It was also her evidence that she decided to tell the truth to
the Police in her second statement after she had been publicly

disgraced by being faken to her residence ang i
P =4 = H

ice in nandcufg,

frta

N order to clear her good name. She naintained that given the

r
Cilrcumstance she found herself £'she feit that it was betier to

Under CrosrwexaminationE she gstated

asked her on the 1st of August 499 o bring the money being

expected on the 2nd of August the 1st and 2ng accused

Persons were there together and that only the 3rd accused person
was not there pPresent. she “dmi‘ied that the 2nd accuséd did not
ask her to bring the noney. She élso admitted that in h
statement to the Police which ooeé net contain th

the case she stated that armed ro@bers rcbbed her of the sum of
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-cab which drove her to the

rocad leading to Abeckuta aﬁdthat she was robbed in the

@5 of the accused persons because of what stie had been

that the money was given to them

ame as John before the Case got-

Cf
O
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olice on the 2p4 of August 1999. ghe a1

the 3rd 'accused pareon as Augustine when + '

cine when the cage got to the

erore then she knew him




1er assoclation with the accused persons was to iprint currencies i g

neney )a X
Another witness of the prosecution was the. 1 dlord in whose

ouse the accused pbeO“S and the ?iwa4 were meétingg t was his

widence that the 1st accused used to be his tenant during whidh

‘ime different people including P.W.4 used to come in and out of

o

‘he house for prayerss. Under cross—examination, he stated that

i@ learnt from the 1st accused person that the 2nd accused

erson was his junior brother.

It was the evidence of the Investigating Félice Officer,

jergeant Isaac Ajibade {P.W.5) that P.Wed {(Dorc as Akangbe) first

ater, she

t‘d

stated that she was robbed at Apata Area in Ibadang

H
revealed that she was duped and provided another s»a:emcn+

3

(Exhi bL: TALY - UA2%) ., He further testified tbat on inquiry
from the P.W.4 why she had earlier told the police a different
story, she explained that she did not initially tell the truth

oecause the people (the gang of the accused peréons) had warned her ~

not to tell anybody about the affair and that if she did she would’

die. The P.W.5 testified on how the accused peisons were arrested

and tendered the voluntary statement of the 1;-, 2nd and 3xd

accused persons which were admitted as Exhibits:#BR = BB5u,

Under cross—examination, the witness stated that th

L]

2nd

zccused person admitted in his statement that he received part of

i

the money obtained from P.We4. The witness statﬂd that the reason ‘ PR 1

L

1
given by the P.W.4 for making different shauementq in her fir ' I
i ]

and second statements was reasonable and not ma@e in order to get

rer freed from the case. The investigating pOi;ce officer admitted

that when P.W.4 was making her first statement she was hand—-cuffed,

1

while she was not so hand-cuffed when she made the second statement.

Mecs. Wosilat Omeoke gave evidence as P.We7. She testified

that sometime about. four or five years ago, sheihad met 2nd accuséd™

erson when a partner of his {the 2nd accused) épproached her,

told her that he was from Lagos to lock for a customer who had : %

.

bought goods and cqped him. He showed her an address writien on

nce to trace the address. i
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When she told him that the address was not correct, the 2nd accused i
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intervened and reguested that the partner be assisted because

he (the partner) had been duped. $he followed the 2nd accused

person and his partner to a house in .0dinjo where they met a

woman, called Bukky, who on ‘'seeing them stated that she had been

: ¢ _ .
looking for the partner of the 2nd {accused person since the morninge

==

: However, when they got into the hoése, the woman advised that in Y
T & w=ntin§ to assist the partner of tﬁe 2nd accused person, they o
I . got to‘téke an cath and they deepe# their hands into a bucket, o
Bl containing water and a bible, from;where two currency notes of —
;m;', : EZOOOO:den omination were brought OLiu':e After the exercise, the 2nd —r
;~7 accused person- and the woman then éhreatened that anyone amongst ey
jj" them wﬁo leaked the secret of the 5appenings would not only die N
i but his or her children a he witness was then

b i for monetary contikibutions making of sac

~

into the bucket of water,

threat of death to the P.W children, vario
mopey amounting to ¥30,000.00 withip a week, were collect

the witness at various times fo llowing the continued

she (%i ess) would die for the fai?ure to contribute or
e payments demanded for. She maintaibed that she continued making ==
‘_T; ceontribution or payment because of ;he threat igsusd by one of ;;
o o the gaﬁg who was ca lied ®Doctor® thét she and her children would :%
e die and her house buan- if she defaulted. g |
= Under cross—examination, she s%ated that the gang that
defrauded her were made up of four @embers among whom were those
caliled by their aliases as Bukky, Sailor (the 1st accused).
I She denied the suggestions that the monies collected from her
) were payments for washing the two %éoﬁOO currency notes retrieved
r from the bucket of water or that thé rmonies were paid to
T drive out evil spirits from the currency notes. She maintained -
that the moniesz were paid to avoid éeath and to save tﬁe lives
o of hersélf and her children. | . .
MRS ~~ ¥he 2nd accused person gave evidence in his defence. He _
. ‘testified that the P.W.4 and D.i.7 &ecb respectively girl friend L&
2 rroveeo@nd wife of tﬁe.lst accused and firsﬁ—came across each of them 4n—
- » , % s ilBq el




H % by A
he house of the 1st accused. The 1st accused was his friend A

nd had been together for 'a year or nine months before the incidént.

he 2nd accused denied in the main the testimonies of the

H 4

e

tnesses for the prosecutione. He"denied that he or anybody

o his knowledge took the sum of ¥174,000.00 froﬁ PeWsds

On the statements tendered as his in this case, he denied

aking any statement to the investigating police officer (P.W.6}.

he P.W.6 in the presence of P.W.7 only showed a statement to him B e
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ign. it, but that he told him that he did not know i - |

ow to sign his name being an illiterate. However, because he

as beaten and tortured by the Police and the P.W.6 promised to. L s SRR
; : ; -

et him free if he signed the statement,; he agreed and signed the

tatements (Exhibitsg ¥B3%® and "B4®) without reading it or being

ead to hime

Under cross—examination, witness admitted knowing all the

-
oS

ther accused péersons., He admitted knowing the housés of the 1st

ccused and that he was visiting him regularly but that when the 1 FRli

b i 1k

olice requested him to take them to the house of the 1st accused : 18

e denied knowing his house., He stated that the 3rd accused is a

i } |

unior brother of the 1st accused person and that they live and L

ork together as traders. He also knew Bukky a girl friend of

he 1st accused. The 2nd accused admitted that he was arrested L : e

n the house of the 1st accused where he had slept the previcus

ight and that the 3rd accused led them to the house. He stated

hat the FP.W.4 allieged before him, the 1st accuskd perscn and the -

olice that she was duped by the 1st accused. | e

‘The accused persons were charged for conspiracy, obtaining i

a

se pretences and stealing. I shall deal with each
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hree counts one by one. O
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the count of conspiracy, Mr.

; the Legal Officer fo

L5}

the prosecution contended that
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2nd accused person who is

efore the court, had conspired with the other accused persons

h

© obtain money under false pretences. Counsel referred to the

=

efore the court showing that the 2nd accused person w

J

vidence 1

¢

. member of a ¢

ictimslike +he,?;waéﬁd,1nm£hiSWCas

D

(i
r:i_".
b

-trick was to approach--—- = s
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the victim for assistance to trace an address. The gang e
introduced oath taking, making thﬁea“uning prophesies and death

threat, &1l in an effort to create fear in ti

—

-+

a3 Counsel relied on the cases of IKEHéCN VS. THE STATE (198%) 1 CLRN

ﬁ; 1; OSORDU v3, FEDERAL REPUBLIC OF NiGERZA (2000) 12 NwLR {Part 682)

EL %83 at 501 and ADEBAYO VS. THE STATE (1987) 2 NWLR (Part 57y L7

== 168 at 482, g

fone On the other hand, it is the gonten ion of the learned

%’ i ccunselzfor the 2nd accused, Mr. J. %bdulateef that there is no i
p "
i evidence before the court that the Zhd accused person agreed with ?
3k the other accuﬁed persons and ; has failed :
e to prove the offence of conspiz ;
T 1 evidence:of the 2nd g

af =
S T

1€ PaWad when he tegtified

Case an d was only arrested in the house of the 1st accusged becauge

he slept in the house when he had no money %o go back to his own

Nouse., The learned counsel for the 2nd accused person went
further to submit that the oral evidence and the fi st statement

.
«Wod when com

to he believed, @hile the second statement

(Exhibits waqn

= FA2HY ig an snvoluntakv statement, .Counsel_
relied on Section 27 of the Evidence Act

and the cases of MAHARAJT
VS. THE STATE (2000) 2 cLry 111 (Ratié 3)5; AKPAN VS. TuE STATE

: o (2000) 2 CLRN 83 {Ratio 9); AKOGRU VseéTHE STATE (2000) 2 ¢ e

3% (Ratio O 5 v iA_ N L el D
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of the 2nd accused (Exhibits "B3 and MB4AT ),

the learnad counsel‘ccntended that both statements were

inadmissible under Seci‘on 28 of the Evidence Act having been S :

sbtained DY tortures Alternatively, couns el >uom1kt d that the

statements be ing ed jvocal are not confessionalg the accused

having agreed to have taken only %25,000.00 and not %174$OOG@OO

e 2 7

alleged in the chargee According to the counsel for the defence

the evidence ©f ecither P.W.4 OF P.W.7, both ofﬁ"“ whom gave

evidence in the same 1ine as to the mannex they were kricked or

duped, should not be pelieved when all the facts of the case

are considered; instead that the evidence of the 2nd accused

Respecting tne 2ngd count, MCfe Abiclia subm¢uted that the ; e S
offence of £false pretences has been proved ahd referred to the - et e

- evidence of P.We4 on how she was accosted on the road and made R

to follow them to, their house7 uhera the 2nd accused and his

_cohoxrts washed a black paper in a buckeu of wétef and made her

Q,

to believe rhat a spirit somewhere witnessed:the actions an
creating fear in  the P.Wo4 that ail who w*unessea the washing of
the peaper would die unless prayers are offere d and monies offered

as sacrifice to appease the spirite The progecuting counsel also

on behalf of the ond accused, the counsel for the accused |
4 3
T =

submitted that the prosecuticn nas failed to prove the ingredients. .

of the offence = false pretence as enunciated in the case of

ALAKE V5. THE STATE (1991) 7 NWLR {(Part 205} 567 at 591 going by AP
evidence of the 2nd accusaed perscen denying making any pretence —_—

ond accused that the - £ _is as to a Tutur vent hohid
B

p prak % i h i AP AT ;L LA

case of AJEWOLE VS. CeOcPo CLRN 318 at B

b o

{Ratio 1) He submitted further that

e it




V3. THE STATE (2000) 2 CLRN 66 at 76 = 77,

evidence of the Prosecution that P.We4 brou

capable ‘of

the money has,

also evidence *that the

double the money collecied frem her,

On the gtatements of the 2n

contention of the learnced Legal
cenfessional and that the fact
not preciude the court f om actingt

the case of AKINMOJU VSes THE STATE%(ZOOO} & NWLR

508 at 628,

i

And on the issue raised by ché court as to whether or not

nin

the second céunt of obtaining by ¢a?se pretence is properly framed,

counsel contended that even ahoughgthe court cannot close its eyes |

oF

to the fact of the defect, the 2nd ?ccused has not been misled by

the defect since the second accuseagperson is f@rroser ed by

counsel and the 2nd accused knew *ne charge against him.

On:the third count of stealing, Lt

[y

s the submission of the

¢ the 2nd accused person that going by the evidence of the

2nd accused that he knew nothing abo ut the case there ; 0o

evidence in

Ke)

roof of

ot
[0}

he count of stealingg He referred to the

ingredients of the offence of stealﬁng as enunclated in-MOHA
i

He also referred to the-

ght the money to the - q

accused perscons as evidence of the consent OFf PeWe4 to pass the
Ownership over the money to the accused Persons in order to pray

Ry




or. her not dying - It was his further submissibn that the

ratements of the 2nd accused if he 1d to be confessxc al, will

till not suppor -+ conviction in the absence of dther or evidence

utside the confegsion which make tne copfesclon credible or o

orroborated. He ralied on Section 27(1) ef Lne Evidence Act and S i L

he case of AKPAN VS. THE STATE {supral at pagef86 (Ratio 6)s - - o
. : i

)

Tt was also submitted that because the 2nd accused testified P

*h
o

‘hat he was not aware O e commission of the alleged crime, it v e

\eans that he was not at the piace where the offences were !

sommitted and thereby had ra¢sed a defence of alibis relying on

1

s

io 15). {

ot

-he case of IKEMSON VS. THE STATE (supra) at 5 iRa

on the defect of the second count of obtaining by false

: M B
pretences, counsel submitted that the defect is;fundamenta and , "
that the evidence on the second count of the Information is ;
against the charge. He relied on the case of FAWuH JMI VS, THE ;

SwATE (1989) 1 CLRN 292 at 304 and 306.

The brief facts of this case is as narrc

who is the principal sitness in this casee. the e e
case of the prosecution, on or pefore the 2nd Qf August 1999 e
the P.W.4, Migs Dorcas Adunola nkancae has, Ly'»d"Lous devices R

been put into fear that an evil spirit was v&uchﬁ'g her and that i

v

g

uld die if she falled to abide by their emands. In

mber of the gang,
for payman

nirit had predicted that an amount 3 deld be given to qef/

19t accused on the first day when the 1st and i2nd a:cused persoms— T

e e g b T e
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{the st accused) of tne address being wrong and was about &

leave the’.ist«accused to his faith; it was the 2nd accused who

oromot d Pe w, to join him in assi;tiwc the ist accused. Agaifie- -

they got to the house of the ﬁst accuged, it was the 2nd
accused who was the owner of the f;lms to be developed and who ™ -
offered to sell the films to the P;bqﬁ and reguested her to
contributé money towards the purchése of a chemical to produce’
pictufes froﬁ fherfilms for sale. %The gang got P.We.4 to swear

by water and salt which she drank With other members of the gang

that the activities of the gang \Od76 not be lesked to ocutsiders.

It was while they were still in the room that ancther member of

dilute a bottle of chemic 3 by the 3rd accused. Before

Dr. Ajayi would dilute the bnbm1ca1 he promised to pray for the

accused persons and P.W.4 to ward off evil spirits associated
NS N : e 5 . :
with the films and which spirit would be following them about.

In the course of the prayer sessio

voices of spirits heard and demands
to buy anointing oil and ram. Theée is also the evidence that
initially it Qas the 1st and 2nd acéused that got the P.W.4 to
follow .them to the house of the 1st2accused where tﬁe PeWed was

put into a fear of death %fo be cause d by an alleged evil spirit,

P.W.4d was then made to pay and contribute monies to appease the

spirit. < When the money was collected from P.We4 on the 2nd of

over to the ist accused who rode away with th
motorcycle with the money. ©On the arrest of the 2n

was found in the house of the 1zt accused and by his own evidence,

he slept in the house the previous n%ght'to his arrest., He also.

admitted that he was a friend of the%iSt

transport expenses and that the 3rd accused was a Junlor brotner

of the 1st accused person with whon be was 1living.

of the prosgcution? the 2nd accused

Against the evidence

-

[N
o]
ok
e
[

merely denied taking part

acts.alleged by the P.W.4, He,

accused who paid for bls'
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hewever, admitted knewihg the P.W.4 asia.girl friend of the 4st
accuééd whem he used te meet in his (1§t accused's) heuse. Apart
frem the evidence ef p.w.4 is alseézggdence of PuW. 7, a weman whe
alse fell a victim ef the same gange ?he evidence ef P.W.7 shews
that the»séme methed empleyed in ebéaiéimg meney frem the P.W.4
was alse employed by almest the same g%ng which included the 2nd
accused in ebtaining frem her tee. Inérespect ef her, the 2nd
accused alse stated that she was a wif% ef the 1st accused., The
PoWed and PoW.7 identified the 2nd aec&sed as a member ef the gang Z g
while the 2nd accused persen merely den’%ied knewing them in respect i
of this case. Frem the pieces of evide?ce referred te abeve, there s—~;
is evidencejbefa;e me that the 2nd accu;ed persen is a member ef e
the gang and teek active parE in the ac%ivities ef the gang te 'T“”
defraud the P.W.4 {Miss Dercas Edunela Akangbe) en the 2nd ef August R
1999, This is the enly reasenable infe%ence that can be inferred
frem the ac#ivities of thevzhd accused énd his gang in this case.
It is trite that the Ceurt has a dutyrtévcensider the evidence led ‘
before it aﬁd ﬂraw/the neééssary infereéces frem the acts ef
cemmissien ér mmissien attributable te ﬁhe accused persens = See
DR. ODUNEYE VS, THE STATE (26@1) 5 _NSCQE% 1 at 11 = 12; (2601) 1
SCNJ 13 ONOCHIE VS. THE STATE (1966) NMLR 367 and IKEMSON VS. THE
STATE (1989) 1 CLRN 1 at 23. C@nsideriég the tetality ef the

-evidence befere the Ceurt and the demeaﬁour e the witnesses and

the 2nd accused in the witness bex, I pfefer the evidence ef the

presecutiel and believe the presecutien ﬁitnesses as against the

evidence ef the 2nd accused persens

The canspiracy described im the charge is that the three

accused perscns en er absut the 2nd Of August 1999 censpired te

ebtain meney under false pretences frem Pow 4o The pieces eof
evidence highlighted abeve shews that the 2nd accused was a member
ef azg;gch alse include Dro. Ajayi which was eut te dupe PeWedo

They have a commen intentien te defraud p,w.g and this brings them  ‘

within the provisien ef Sectien 11 ef the Evidence Acte Having

believed the evidence of the presecuti@ng particularly PeWe4 as te

hew she perted with the sum ef 31?4,@@@:%@, there is evidence




&

15

censpiracy established in this casée' )
'Apart frem the evidence of %he presecutien is the firsg
statement ef the 2nd accused (exhibit "33“) where he admitted thag
he was a member ef a gang ef 41° businessmen whe teek menies frem
.weé even theugh he did net knew the tetal ef the actual ameunt

taken- frem her. The statement being ef facts against his ewn

interest is an admissien and is adm1551b1e against him = See SHAZAL

R

VSe THE STATE (1988) 5 NWLR (Part 93) 164 at 177, NWACHIKWU V. THE s

)/

STATE (29902) 12 sSCM 143 at 158, The statement was admitted witheut

N e
i

ebjection even theugh during his defence he denied that his stateme“

were veluntary. At another brea%h he stated that he never made any

statement at all te the Pelice. ; A
chevers it is my view that w;thout the censideratien ef the

statementsvthere<is ample evidencezof censpiracy befere the Ceurte

eonsidering,the circumstances ef t;is case and the rele ef the

P.We4 in it, it is incumbent en meéto~advert my mind te the fact,Mv‘:

that P.W.4 might be a witness with%a purpese ef her ewn te serve

and theref@re I have treated her evidence with cautien in the case;vf‘

and will centinue te de se hereafﬁers

I shall new deal with a number of peints raised in the addreSseF

Q.v -

ef Caunsel. Firstly, the Ceunsel for the 2nd accused has submittei
that the 2nd statement (EXHIBIT A1 and A2) eof the P.W.8 is E
inadmissible, en the greund that she made an earlienfgggtegght of QE
PeWed which the Ceunsel fer the accused persen is new ebjecting. tei %
was tendered by his Ceunsel through P.Wgé under crgss-examlnatien. ;*%
The question te ask is whether the same Ceunsel can now submit that
the same statement is inadmlssible. I de net think se. It is trite;i
that where a decument er evidence is admitted at the instance of a :
party, it is net preper te allew the party te challenge its admissiom{
The Ceunsel fer such a party cannet be heard te say that the state— e?
ment is anadmissien, SEE EZEOKEKEii,ORSo VSG UGA & ORS, (1962)1 -

All N.L.Re 482 (485)e Ah@ther releted gfeund ef objectian te the E
statement is that the statement wasﬁggguntary because the P.W.4

was handcuffed when she made the statementg This ebjectien cannat"

alse be sustalned as the evidence befere the Ceurt is that she did
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write the statement herself. It is n;t the case ef the P.W.4 that
being handcuffed had handicaped her in any way in making her statement
_ te the writer. At any rate9 the Caurt will alse net lese sight ef
= the fact that this statement was tendered at the instance ef the et
same Ceunsel ebjectinl te its admissibilitye : g
¥ It was alse the cententienof theéCeunsel fer the 2nd accused = = T
- - persen that the evidence of P.We4 is ?ontradictery te her fisst
statement (EXHIBIT A) made te the Pelice and submitted that con= o
sequentlv her evidence is unreliable. It is trite thatAa witness ‘
whe has mace a previeus statement which is in direct centradictien
te the evidence by the witness, and t?ere is ne cegent reasen fer
the inceneistency, beth the statement%end the evidence sheuld be
regarded.es unreliable, SEE ONUBOGU %, THE STATE (1974) 1 All NLR
(Bt. 2) 5 at 16 = 17; Re V. GOLDER (196@) 456 Cr. Appe Re 5S¢
Hawever, where there is ev1dence ~given of sufficient reasen
“ f@r the centradlcti@n9 feor exampleg,tbat he has been threatened
¥ er that his earlier statement. is not éﬁue, it is unebjectienable 2;4_
] in principle te accept the explanation en the incensistencys SEE - ;—{;
CAR ABOSEDE V, THE STATE (1996) 4 SCNJ 223 at 231 = 2323 PIUS JIZURUMBA ; L
Ve THE STATE (1976) 1 NMLR 383 at 31@‘ AKPABIO V. THE STATE (1994) gt
7 - NWLR (Pt. 359) 635 at 664, The duty is en the witness te explain G
such centradiction er incensistency between her extra judicial
statement and her eral testimeny in Court. If the explanatien is
believed and satisfactory his eVLdence can be believe. In this e
case, PsWed gave evidence that she made the f irst statement
(EXHIBIT)A) because ©f the threat te her 1ife that if she expesed
the events and activxties af the gang she weuld die. The explana- o
tien given in this case by the P.We4 1s,1n my view satisfackéry
~@nd credibles |
This alse leadste anether peint raieed by the Ceunsel te the
ﬁ ‘M . 2nd accused . that the evidence ef tae‘P.w.4 should net be believed
?;;;e:, because sﬁe is an accemplice. ©On theéether hand it is the cententien —

-of the presecutien that the PoWe4d is a victim and net an acceplice.  —

A persen becemes an accemplice lf he falls within the class i
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er categery efwiﬁnesseszecegnised under Sectiens 7 and 168 ef the
Criminal Cede. Such persan must be a perpetrater ef the effence,
ene whe prepa;es the way for or fathitates the crime; the ene whe
assist in thefpreparakien ef the crifme9 the ene whe ferments er
incites the cemmissien ef the crimegand ene whe receives er assists
anether in erder te enable him escape punishment. In the case ef

ISHOLA v. THE STATE (1978) 2 LRN 11 at 417, the Supreme Ceurt held

" that the cemmen feature ef all the persons described as participants

te a crime under Sectien 7(k), (c) and (d) ef the Criminal Cede,

afe persons whe net enly wish the effence te be cemmitted, they alse
play a part tewards its cemm1551®n.§ The evidence befere the Ceurt
is that the 2nd accused persen . and.his gang by varieus means er

tricks lured the P.We.4 inte their e?terprise, cellected menies

. frem PoWe4 and made her te believe.ﬁhat if she expesed them or

teld anybedy ef the events er acﬁivities ef the gang, she weuld
dieo. She sincerely believed the members ef the gang and get aleng
with them because eof their threat tbat she would die. Fer this

reasen, "she eriginally teld the Pelice that seme rebbers rebbed

' her eof the meney alleged stelen in the charge. Te be categerised

as a party te a crime, there must be clear evidence that either
prier to or at the time of the commission of the effence she did

semething er emitted te de any act,%such as aiding er abetting

(within the purview ef Section 7 oféthe Criminal Cede) te facili~

tate the cemmissien of the effencee

The facts of this case de net %hew that the Po.W.4 is an
acceplice er a tainted witness. The evidence instead shew her
as a victim rather than a particiéa%tg The assegliatien ef P.We4
with the gang de net appear veluntéry meither was the giving
eut @f the meney. On these facts,él find the énd accused persen
guilty and 15 cenvicted ef cansplracy as charged, centrary te

Sectien 516 of the Criminal Cede, Cap. 30, Velume II, Laws ef oyé

s State of Nigerla, 1978,

The second count is ene ef ebtaining meney under false

pretenges. -The particulars of the effence are,‘as centained in

the_infarmatien, read thuss

I
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"PARTKCULARS OF OFFENCE

Jehn An@sike (m), Ikechitkwu Abel (m) and Auguptine Egbu o
en er abeut the 2nd ef August 1999 at Olerunsegm Area, Ibadan, "R
in Ibadan Judicial Divisien with intent to defraud ebtained the i i
sum @f ¥174,000:60 (One hundred and seventy-feur theusand Naira) Roin
‘pr@per%y,of Oy@ state Gevernment frem miﬁs Dercas Adunela
Akangbe umder false pretenceso 3 '
It was the Ceurt that raised the issue whether er net there
is any defect in éhe secend ceunt ef the Informatien in the absence
of any particulars as ta the facts of the pretence alleged. While
the Legal Officer fer the presecutien cantended that the 2nd accused
has net been misled by the defect, it was submitted en the ether
hand, by the Ceunsel te the 2nd accused person that the defect is
fundamental. The essence of particulars of an effence is te give
te the accused persen a netlce of the facts ef the effence centained
in the count, this is essential te a gaod charge as required by ;;__;
Sectiens 132, 338 and 339 ef thé Cr1m1na1 procedure Acte In this i__;
ceunt, the Q@de of the pretences is n@t;set eut in the ceunt as the . |
ceunt did net allege the kind of pretenée by which the meney was ‘
ebtained. An example of the perticulars ef the ferm of an effence s
ef ebtaining meney by false pretences ﬁs centained in Brett and
M& Lean's Crimlnal Law and Precedure eé the Seuthern States of
Nigeria, ond Edition by Ce ©Oo Madarlkan and T. Akin Aguda at

page 818 paragraph 2122 and read thus,3

“PARTICULARS .F OFFENC

AB en the seesscecce day ef coseesece 17 sseceey
in the Prevince ef eoegeoooec, with intent te defraud
ebtained frem CD the sum of ae@aeeoesaeepnee Naira _ e
by falsely pretending that he had delivered 5 tons o deeiin
of Grade I cecez at the s%eré ef the éaid Cb." - "oE ,_;_
In’DARAMOLA VSe ColePe (1981) 1 OYSHC 193 and GBADAMOSI 2 ___;
VSs QUEEN (1959) WNLR 297 at 298, it w@s held that the particulars bodirdd
| eof the charge in-the twe case were defective in that the partlculars e
of offence in the twe charges did net set eut what the false pretence T—ﬂ—

- er }nfgrmgtien wa_fallegedar
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In‘a charge for false pretence, the false pretences must be _—

proved as laid down in the charge and%that any evidence ef the .

pretence given Qutside the false preténce alleged gees te ne : i
issue. In'other werds, it is impertaﬁt that the charge er ceunt - -

must sﬁate in clear terms, the manner?bv which the victim was ==

defrauded = See AWOBOTU VSe. THE STATE (1976) 19 NSCC 215 ARUNA
VS. THE STATE (1996) 6 NWLR (Part 155) 125, It is trite that
© @ne test which every charge er ceunt sheuld satisfy is whether
a geed plea of autrefels cenvict er autrefeis acquit could be
feunded en it = See FAWEHINMI VS. THE:STATE (1989) 1 CLRN 292
at 365. ;
In this case, it is my view thatithe accused was net given
2 reasenable in;ermaticn by way ef full particulars as te give him
- : sufficient netice ef the: @Ffence with which he is charged. 1In
gean the circumstance, I. held that the seceud count ef the 1nformat19n
- is defective. and is accordingly struck eute
on the last ceunt ef steallngg the 2nd accused tegether
with the cther twe accused persens are charged fer stealing frem -
Miss Bercas Adunela Akangbe (PoWed) the sum of M174,000:00, the
preperty ef the Oye state Gevernmentor The shert facts ef the
case have been stated earlier in the judgmente It was that en the
2nd ef August 1999, PeWol with the consent and appreval ef P.We 2
and P,w°3 gave the sum ef ¥174,000: @' the preperty of Oys State
Gevernment te the PaWed for the purpose ef paying the same inte
the acceunt ef her emplayer9 the Ove State Gevernment at the
Diamend Bank, Ibadan. Instead of effecting the payment at the

; Bank, the'Peﬁ§4 teek the money te thetaccused persens and their

- ' gande !

— Bef@re the meney get te the hands ef the P.We4, precisely

o en the 1st ef August 1999, Dr. Ajayl (Rebert) a member ef the gang
ef the 2nd~accused in furtherance-@f the censpiracy had prophesied

inte the life ef P,Wgée This tlme he>(Dr. Ajayi) prophesied that

seme meney was sean te be given te her'(P.w.4) te be taken te a —

Bank and‘ﬁhat lmmediately thelmpney was received, she sheuld bring

: fthe meney'to him te be prayed ever to aveid death and being censumed
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Aby fire. Indeed, it was the evidence of P.W.4 that en that day,

these of them at the prayer seSSLon had ah experience ef what she ey
termed hell fire when they eXperlenced heat waves all ever their
bedies. Censequently, when en the 2nd ofjAugust 1999, a sum af.

3174990@°@@ was .given te her for the purpose of payment inte the P
account ef the Ministry ef Educatlon ef the Oye State Gevernment
at the Diamend Bank, she teek the meney t? their meeting place
where the 1st accused cellected it and dreve eff with the meney MR
with the 2nd accﬁsed persen. : L N
The evidence ef the 2nd accused was ét ene breath a denial T
ef the events narrated abeve, while at anéther breadth it was =

centended that the evidence ef the presec@tien witnesses was

unreliablee

I have adverted my mind te the fact that the P,We4 by her
statements te the Pelice and her cenduct in the events leading te
this case may be treated ag a witness w1%h a purpese ef her ewn te
serve. Havipg warned myself ef the need te be cautieus in accepting
her evidence, I will still believe her andgrely en her evidence in
this case, having examined clesely the cir%umstances of this cases.
The P.We4 appeers alse in @y‘view te be viétim rather than an

accemplice. The evidence shews that the PoW.4 was under a terrible: ——  —

fear that if she expesed the activities o i he gang she weuld die. "%"‘é—“*

She had been se threatened and she believed the threat. She remained
in fear dntil she was publicly disgraced befereZZEEmened the ceurage
te® expese the éang and die- TLT, if necessary, with a geed name, 3
Frem the evidence highlighted abeve the sum ef ¥174,000:06
dees net beleng te the P.W.4, the same have been given te her te
pay int@ the accsunt ef the Ministry ef Educauien ef Oye State.
The money did net beleng te her and had ne authorlty te give it
eut te the gange The presecutien has preved~that the gang ef tbe,a

accused persens ebtaxned frem PsWe49 the said amaunt =14 meney

which is the propertv ef the Oye

State G@vernment@ The preperty

was received- by the=PgWo4 fer a part;caiar purpsse and therefere,

.as a servant of the Oye Sta%e Gavernment9 she has limlted eutherity

te part with the @wnershipé thc meney ~ -See AWOTU VSe THE STATE e =i
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(1976) 5 SC 49 at 78 and R. Vse SAMHBL@SBTTON (1966) 56 Cro Appe
Re 114 at 117 = 118, {

Relevant te disbelieving the case of the 2nd accused persen
is the evidence of P.w,7 which gees te rebut the defence ef the
2nd accused that he knew nething about these eventse This is fesmdl
because similar events led te taking o§ menies frem the PeWe7 by T
the same gang-aboﬁt the same time whe€ she was alse under the fear e

of thegang that she would die. Added to this is the first statement

-, ef the an accused where he admitted that he was a member ef the g

gang and that an ameunt ef meney, the total of which he did net knew
was cnllected frem the P.We.4. Having considered the tetality ef
the evidence tegether with the c1rcumstances ef the case highlighted
abeve and:the demeaneur ef the witnesses, T am incléned te believe
the evidence ef the presecutien as ageinst the evidence ef the 2nd
accused perssns The 2nd accused persén has ne respect Her truth
at all as can be gathered frem his evidence. I de net believe the
evidence @f the 2nd accused and reject his defence that he knew
nething abcut the theft ef the sum ef 3174,@@anme.

I figd the 2nd accused persen guilty of the effence ef

séealing'as charged, centrary te Sect;on 39@(9) ef the Criminal ] m%
|
. |

Code, Cap. 3@, Velume II, Laws eof Oye State of Nigeria, 1978 and
is accerdingly cenvicted ef the thlrd ceunt ef the Infermatiene

. On the whele, I find that the prpsecutlen have preved their
.case agaihst the 2nd accused in respeét of ceunt I, the effence
of censpiracy and ceunt 3 en the offence ef stealinge I £ind him

guilty ef the twe ceunts and I cenvict him accerdingly in respect -

of the 1ist and 3rd ceuntse
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2nd accuéed persen presente.
1st and 2nd aceused persons absente

Mre No A. Abiola, Legal officer for fhe state.

Mre G. Abdullateef for the accused persense R




