N THE MAGISTRATE'S COURT OF ENUGU STATE OF NIGERIA
IN THE ENUGU NORTH MAGISTERIAL DISTRICT
HOLDEN AT ENUGU

BEFORE HIS WORSHIP K. O EZE,; CHIEF MAGISTRATE GD. 7 ON THURSDAY THE 20" DAY OF
DECEMBER 2018

SUIT NO MEN/98/2018

EMGH ERMANUEL NWAFDR PLAINTIFF
Vs

MR IFEACHL DEFEMDANT
JUDGEMENT

By hs amended cfaim dated November 6, 2018 and filed on November 7, 2018 the Plaintiff is
claimmp fromm the defendant as follows:

1, An Order of this Honpurable Court mandating the defendant to refund the sum of
NBOD,B00.00 {Eight Hundred Thousand Naira) only plus interest of 15% per annum Tram
Lhie 4™ day of Movewber 2017 until the judgrient debt is paid.

The defendant tiled an amended-defence dated November 12,2018 and filed on Movember 15,
2008 and pleaded not Hable to the claim of the plaintiff. During the proceeding, thers were two
witniesses which was the plaintifl and the defendant. The defendant passed away during the
course df the praceedings and the glaintiff counsel applied vide 2 'motion on notice dated and
filed on Oclober 16, 2018 ta substitute the defendant with Mr Heachw, The defendant counsel
did nat abject and the application was grantad. Both partiss were reprasentad by counsels,

The plaintiff introduced himself as Engineer Emmanuel Mwafor. He livas al No-163b Upper Chimia
Auanug, New Haven, Enugus He knows the defendant in the suit: She operatesa business at No
LED 'Dgui Road, Enugu were she sells carpets and other second hand fTems. He stated jn his
testiineny thal on Movember 2, Eﬂk? hie agrecd Lhe price of synthelic carpel grass for covering
an area af e compaind of his in-aws at ﬁ.!mgan;r Anamlira State. He paid an advance sum af
NBG’LGDG.DD {Eight Hundred Theusand Mairal anly in cash Tor 8 carpets pepding a final decision
onwhether he would-ause all the eight carpers; some of them or none.: He stated thateach carpe!
cost M200.000.00 and the area to be covered is 50sgm. The defendant issued a receipt for the
purchaze which was tendered and admilted a5 exhibit 1. The witness stated inchis testimony thal
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the event planner infermed him fn a meeting that He would provide the synthetic rug for the
entire compound and be went back to the defendant to ask for a refund since he did not need
the carpets anymaore, The defendant refused to refund the sum he deposited and never
mentioned the amount was non-refundatle. He horrowed the money for the purchase from a
bank at 15% interest parannum. The witness prayed the court to grant the relief sought, The
WillEss Wik Cross examined in court and under cross examinalion admitted that he made a
deposit for 4 carpets and there was no document evidencing the loan facility. The witness dlso
admitted that he did nol retorn b take delivery of the carpets but ta ask for refund of thie deposit

made: Thereafter the plaintiff counsel closed their case,

The defendant introduced herself as Mrs loy Ifeacho. She Tved at Mo 36 Hill view Street,
independence Layoul, Enugu. She s a trader. She knows the plaintiff in the suit. She stated in her
testimony that in October 2017 the plantiff came o her shap with two ladies. They said they
came to purchase synthetic carpet grass antd asked abcut the price. She told them it was
NI300.000.00 per roll and NE,000.00 per square metre, They said they wanted 40 rolls to cover
2000sqnn The plaintif then ertered the shop and after bargaining & price of N200,HI0.00 was
apreed after she alo consufted her husband. The plaintiff then left her shop and did not come
back untll November 2, 2007, On that date; she entered her shop and saw her sales people
counting money which they said the plaintiff brought. The sumwas confirmedto e MRGO,000.08.
The plaintiff stated it was a deposit-for 10 rolls and later said & rolls, She prepared @ receipt for
the transaction which was tendered and adimittod az exhibit 2. The agread sum was N200,000.00
and the plaintiff stated the sum was an arhvance which was reflected in the purchase receipt. The
witniess stated she asked the plaintitf when he would come and collect the carpets and he said
WO weeks: She made arrangements since she fiad just 1 roll in the store and ordered for
additional 7 rolls from Lagos which arrived later, The defendant failed to come after twwo weeks
Tnd carme lowards menth end: The plaintiff now stated that s.crrncer.Hirig came up and hecame to
carry & rolls of carpet. She infarmed the plaintiff that it was not the agreement and that if he
intends ta carry just 4 rolls it has to be at retail price. The parties later agreed on 3 rolls al
N250,000.00 per roll and the plaintiff asked for a refund of M50,000.00 which she told him 1o
return later. The plaintiff left to get a vehicle to carey the three rolls and did not return-till the
pext month, The plantiff also stated when he came back that they did not want the carpet again
and askid fora refund of the NE00,000.00. W.h'l'!ﬁ she falled to obhge him as Businessis not daone
that way he threatened hier and promised to deal with her. The witness was cross examined in
caurk ane thereafter the defendant closed her case.

The Defendant Counsel filed his written address dated September 13, 20018 on Seprember 21,
3018 and was adopted by the Court on November 15, 2018 The defendant Counsel farmulated
4 =nle issie for determination as per the: sult which is whether the plaintill proved his case to
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entitle him to the reliefs sought and uiged the Court te dismiss the plaintiffs' claim and award
puritive cost against the plaintiff.

The Plaintiff Counse| filed his written addrass dated November 6, 2018 and filed on November 7,
2018 and was adopted by the Court an November 15, 2018, The Plaintiff Counsel formulated a
<ple fsie Tor determination as per thelr claim and concluded by urging the Court to hold that the
plaintiff is entitled to a refund of his money as it would be unjust for the defendant o keep both
the money-arsl the carpets which he-has no need for: The defendant counsel filed a reply on law
dated November 12, 2018 and urged the courl to dismiss the claim as lacking merit.

Based on the claim of the plaintiff as well as the facts of the case and applicable law, the court is
faced with the two issues for determination:

1. Whether the contract for sale of the carpets was conditional or not.
2. Whether the Plaintiff have proved his case to be entitled 1o judgement

On issue one above, the plaintiff counsel stated that the plaintiff made it clear in the negotiations
that the purpose of the carpets was for an event and that the purchase is contingent upon
confirmation if the carpets are required and what gquantity is required. The plaintiff in his
Festimony stated that the payment of NEOD,000.00 was an advance payment pending when hie
cotcluded with Ehe client. The plaintiff stated he was nob aware he would not get a refund
atherwise he would have puilled out of the contract:

rhe position of the defendant counsel Is that the defendant agreed price’ with the plaintiffand
made four of the carpets available immediately which the plaintiff declined as stated hie wenfd
retirn to carry the carpels only for him to return ala later date foask for arefund, The defendant
stated that the plaimtiff negotiated price and was given a discount based on the qgiantity
purchased, the carpets were made available and she had to further procure additional carpets to
complete the order.

Acontract of sale under section 1 of the Sale of Goods Act, 1893, is a contract whereby the seller
transfers or agrees 1o transfer praperty in goods to the buyer far a money consideration called
the price; See Doak v. Bedford (1964] 2 0.8, 587, Under section 1 (2] of the Sale of Goods Att,
1893, a contract of sale may be conditional or absolute. It ought to be stressed from the onset
however thal & contract of sale reduced into writing, such as Exhibit 1, must be construed and
given effect to like any other written contract. See Coddington v. Palealogo [1867) LR 2 Exch.
193 at 200, So, where any right, duty or liability would arise under a contract of sale by implication:
of law, such right, duty or lability may be negatived or varied inter alia by the express agreament
of the parties: 1S priﬁ:ipnily the intention of the parties, a3 shown by the terms of the contract,
amongst other consideralions, which determines the time when the property in the goods, the
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sishject matter of a contract of sale, is transferred or passes to the buyer: Accordingly, section
17(1) of the Act provides that where theriz is a contract for the sale of specific goods, the properly
in tham s transferred to the buyer at such time as the garties thereto intend it to pass. No
difficulty can therefore arise where the contract between the partias expressly states when or al
what time the ﬁrnpeﬁy in such goods passes to the buyer.

Section 17(2) of the Act, however, provides that for the purpose of ascertaining the intention of
the parties, regard must be had to the lerms of the fontract; the conduct of the parties, and the
circumstances of the case. See N';nl-:a Biruee v, Cnmmunwealth Trust Ltd. EIHIE: AL 7. Adratlec
Tech. Servo (Mig.} Ltd, V. MIA & Sons Ltd ilﬂﬂﬂ} 15 NWLR {Pt.692) 730, The ‘court is now bound
e evaliate the evidence before the eourl 1o discern the intention of the parties based on the
terms of the contract, conduct of the parties and circumstance of the case.

Thie contract between the parties was reduced in writing a5 exhibit 1 which is the receipt of
purchase. It was tendered by the plaintiff. The defendant admitted same and did not challenge
or contradict same. The said sxhibit i therafore admitted and shall be relied on by the court as
valid, subsisting and the basis of the contract between the parties, The court shall also place a
high probative value on the exhibit. Upon perusing the said receipt, it is stated clearly that on
November 2, 2017 the defendant received from the plaintiff the sum of NRN,000.00 being
advance payment Tor & rolls of carpets at N200,000.00 per roll with a balance of NEOD,000.00 to
be paid on & date not stated. The receipt also contained the clawse “not collected”. The above
fact is not disputed by either party.

The plaintiff is contending that the payment i subject to confirmation by the client and as such
is refundable since no refund after payment 15 not stated on the receipt, In interpretation of
gantracts it s trite law that where parties have embodied the terms of their contract in a written
document, extrinsic evidence is not admissible 1o add to, vary, subtract from or contradict the
terms of the written instrument. In the present case the issue of the contract being conditional
on canfirmation by the client who is not a party to the contract goes to no issue and shall not be
relied upon by the court. Sse: UNICN BANKOF MIGEREA LTD v OZHG] {1994} 3 NWLR (PT.333)
385, The plaintiff admitted under cross examination that no condition is written on-exhibit 1.
Upon garefully perusing exhibit 1, there is "no subject to” clavse or any cliuse to show
condition(s) attached 1o the contract. The plaintiff admitted in his evidence that he made a
deposit for 8 rolls of carpets and further admitted under cross examination that be saw 4 rolls of
carpet which the defendant offered 1o make avadlable for delivery but he declned. The plaintiff
had a choice to take delivery which he failed to-do on his own accord. The submissons of the
plaintiff counsel in his address that the carpets were not available is contrary to the avidence
before the court by the plaintiff who stated he made a deposit as an advance payment for the 8
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rolls of carpet and not part payment which is refundable: The plaintiff further admitted that the
defendant was ready to deliver the carpets but he declined and said he would returnon a later
date. | therefore hold that the contact betwesn the parties is not conditional and was completed
subject to dellvery. '

On assue 2 above, whether the Plaintifl has proved his case andis entitied to Judgement. The
claim of the plaintifl has been sel oul in the first paragraph of this judgment. In other to
effectively deteérmine the issue abave, the court would answer the following in the alfirmative or
atherwise based on the evidence before the court and the evaluation of [he said evidencs,

A, Ifthere is a binding and enforceable contract between the parties.
8. lithe plaintiffis entitled to a refund and interest claimed at 15%,

Before a judge in a civil case cames to a decision as to which evidence he belisves or accepts and
which evidence he rejects, he must put the totality of the testimony adduced by both parties on
an imaginary scale. He shall weigh one side against the other and theh decide upon the
preponderance of credible evidence which weighs more, It was held that'if a trial court heard
twoversions of anessential Tact and one looked more prabable; then it will be baund to beliewe
the more prabable evidence. The court should neither create nor conjecture these probabilithos!
The trial Judge, should cansider both carefully and decide on the balance of probabilities which
of the assertions to accepl. MARCUS BKAEGRU & ORS V. MARK MNWOLOLD (2009) 3 NWLR (Pt
1127) 194 5.€.

The court has to bearin mind that the law provides that he who asserts must prove in accordance
with section 131 of the evidence Act 2011 CAP E14 Revised LEN. Also the burden of proof in a
suit or proceedings el on that person who would fail if no evidence at all were given on either
side, Sections 132 and 133 Evidence Act (Supra). Where evidence called by a party ina civil case
Is neither challenged nor contradicted the anus of proof an that party is discharged. Fagbero v
Arobadi (2006) 7 NWLR (P1.978} 172, In civil tases burden of proof shall be discharged on the
batance of probabilities. Section 134 Evidence Act {supral. Where evidence piven by a party to
any proceedings was not challenged by the apposite party who, like in the instant case, had the
opportunity to do so, it is always apen tn the court seised of the matler to act on such
unchallenged évidence before it. Dkoebor v. Police Council (2003) 12 NWLR {P1.834) 444
Evidence which is unchallenged and uncontradicted, if cradible, ought to be accepted as there s
nofhing on the other side to halance, See Adejumo v. Ayanteghe (1289 3 NWLR (P 1100417,
Furthermare, if the evidence led on the facts pleaded is admissible, relevant, uncontradicted and
not discredited by cross-examination, a court can legally rely and act on it Eghunike v, ACH Ltd

(1985} 2 NWLR {PL.375)34.
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The evidence of the plantiff tacked cogency. His demeanour leaves a lot to be desired with
reapect to his knowledge of the transaction. He stated he was an experienced professional but
struggled to remember the name of the manager that gave the loan nor the foan details. The
wiltiess also could not provide any cvidence that he shtained a loan from a cammercial bank and
stated in open court thal lﬁ&'agrerzmem. was nral. That the court is expected to belisve that a
commercial bank in custady of public funds and strictly regulated disburses inans based on oral
agreements is-mind hoggling and unbelievable. There 15 no cogent or credible pvidence that any
such loan was obtained by the plaintiff. This goes to the credibility of the witness. | would
therefore accord noprobative value 1o his testimony in courk.

Let mie stated that the evidence of the defendant witness remained consistent, cogent and
mostly uncontradicted by the plaintilf. The defendant set out in her testimony the events that
aecurred, timeling, crucial issues such as how many times the plaintiff visiled her shop, the time:
spent negotiating the purchase price and the reasons the pl:iinfiif did net take delivery of the
carpets which were not contradicted by the plaintiff. The plaintilf also fatled to provide contrary
evidence for rebut her testimony. The credibility of a witness is enhanced if there'is no contrary
evidence to his testimony. It is destroyed if there is contrary evidence 1o his testimany either
fram independeant witness or from: previous testimony on oath of the witness himself. T the
credibifity of a witness 1s destroyed the evidence he has given loses cogency and probative value.
since the westimeny of the plaintiff witness was not contradicted, § will crown it with the toga of
eredibility, Interestingly, the law pives me the latitude to act and rely en unchallenged evidence,
see Cpunyade V Oshunkeye [2007) 15 NWLE (pt.1057).218; Owners, M\ Gengola Hope V. 5.C
{Mig) Ltd {2007} 15 NWLR [Pt.1056) 189, The pesition of the faw as regards unchallenged evidence
5 a3 stated abiove, for any such evidence that i3 neithar attacked nor discredited, and is relevant
tothe issiues joined ought to be relied upon by a ludge. Amayo v, Erinmwingbowo {2006) 11 NWLR
(PLY92) 639, '

I resohang ssue A above, the parties have already agreed that they entered nto a contract for
the sirchase of & rolls of carpet at the cost of N200,000.00 per roll. The plaintiff further admatted
that he made a deposit of N2OD,000.00 for 4 rolls of carpet, The defendant submitted that she
received the maney and made the carpets avaitabile for pickup which the plaintiff chase to pick
up at a later date, It is trite law that facts admitted need not be proved, the only issue of the
plaintiff stating that the contract was conditignal has already been resolved by the courl in issue
1. | therefore held that there is 2 binding apreement betwean the parties.

On issue Babove, the plaintifT is contending that the tontract s conditianal on theclient goahead
and immediately the event planner mformed them in a meeting that he would provide a cheaper
altarnative, he informed the defendant within 48 hours that he longer required the rolls of

2]




carpot. The defendant contention is that upon the agreement of the parties, she made four rolls
of carpet available ta which the plaintiff stated he would returm back to carry the carpet. She
then procured additional 7 rolls of carpet as evidenced by exhibit 2 which was the invoice for
additional seven rolls of carpet paid for and supplied. The exhibit was admitted in court and the
nlamntiff failed to rebut nor contmadict same. The said exhibit is therefore admitted and shall be
-elied on by the court a5 proof that the defendant procured additional roils of synthetic carpets
tex fulfil her obligations in the contract. The court shall alse place @ high probative value an the
exhibit. The court shall therefore rely on same as evidence the carpets were indeed purchased
and supplied. It is important to note that there is no evidence before the court that the plalntlfr
requested for the ralls of carpet paid Tor and’it was not made avatlable, rather the plamﬂ’rf is
cantending that the contract was conditional which this court has already determined otherwise.

Ales in Turtherarce of the agreement, the defendant entered info another contract 10 fulfil her
ohligations on the contract with the plaintiff. Whether in a situation where part of a contract has
been requigitioned, the purchasers will be obliged to accept and pay for the other part. In
Claddagh Steamship Co Ltd v Steven & Co 1919 SC(HL) 132 there were bwo contracts for the sale
of twe ships. The guestion was whether, when one of them was requisitioned by the
Government, the purchasers were obliged to accept and pay for the other. Their case was that
they were nat obliged to do so, as the vendors were not able to perform their side of the bargain.
It was held that, as the evidence showed that the object of the two contracts was to give effect
to an agreement for the sale of the two ships together, the purchasers were entitled 1o refuse to
accept delivery of one ship without the other. There is no evidence of breach on the part of the
defendant, The provisions of the sale of goods act as et out is clear that once the contract is
complete ownership passes tothe purchaser. The anly putstanding condition is the payment of
the Balance of NEOG,000.00 far the entire eight rolls of carpet. The defendant is not seaking for
specific performance so the court would not dwell on the issue. | therafore hold that the plaintiff
is notentitled to refund and interest on the deposit made,

Flowing Trom above, it s clear from the evidence adduced that the defendant has the 8 ralls of
carpet available for delivery. The claim of the plaintilf cannot he sustained as the plaintiff has
ciearly failed to discharge the evidential burden placed on him by virtue: of section 131 of the
Evidence Act, | therefore dismiss the caim of the plaintill in its entirety as a claim for interest
cannot survive if the olaintiff is not entitled to & refund,

Parties: The Plaintilf is present. The defendant i absent.

Appearances: Plaintiff Counsel i5 absent.




Appearances: C.M Nwabuko appeared for the defendant as Defendant Counsel.

This is the judgement of the Court..
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