_\ IN THE HIGH COURT OF LAGOS STATLE
HOLDEN AT IKEJA JUDICIAL DIVISION
SITTING AT COURT 22, SPECIAL OFFENCES COURT, IKLEJA
BEFORE HON. JUSTICE O. A. TAIWO (MRS.) JUDGE
TODAY WEDNESDAY THE 6" DAY OF NOVEMBER, 2019.

SUIT NO. LD/g650C/16.

BETWEEN:-
BRSNS 000 . e COMPLAINANT
AND |
| JOSEPH ADEKUNLE
s OMOTADE ABIMBOLA G ,
3 TECHNIX ENERGY SERVICES LIMITED
4 OPIINTERNATIONAL NIGERIA LIMITED ----- DEFENDANTS

| ol

JUDGMENT

The Defendants were brought to this court on |3 counts chatge bordering on
conspiracy to commit, obtain credit by fraud contrary Section 409 and 313(1) (a)
of the Criminal Law of Lagos State 2011, obtaining credit by fraud:contrary fo
Section 313(1}a) of the Criminal Law of Lagos State, stealing contrary to Section
278(1)(b) and 285 of the Criminal Law of Lagos State and issuance of dud cheque
contrary 1o Section 1(1) of the Dishonoured cheque (Offences) Act Cap D11, Laws
of the Federation of Nigeria, 2004 betore this Court.

Prosecution opened their case on the 11" Jam;ar}-',llm?. e : |
PW1 is one EDDY HENSHAW of Fidelity Bank Plc ("the Bank™) who gave
evidence on 11" January, 2017 when the Prosecution opened its case. His evidence
was that the Bank availed credit facilities o the 3" Defendant tor which the 4"
Defendant offered a guarantee for the repayment. He tesulied that the cheques
issued for the répayment were returned unpaid, hence the report ol the case to the
EFCC. Upon cross-examination by Counsel 1o L\ac Defendants, he admitied that
there were negotiations between the Bank anc the 3" Defendant before the
facilities were granted. His evidence did not establish the elements of the offence
ol jssuance of dud chegue. Owing Lo the fact that the evidence of this particular
witness was very terse, the Court granted the application of the Counsel to the
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Detendant’ for liberty to recall this witness for further cross-examination once the
exhibits in respect of the Charge had been tendered

PW2 s one JONATHAN BARDE, an muelugdum 1.-.=|:|1 the EFCC, Cyber Crime
Section Team E. He gave his ev |rL|cnu., -in-chief on 29" March, 2017 and was cross
examined on 5" March, 2018. It was through PW2 that all the exhibits for the
prosecution were tendered. They are:

Exhibit A - Petition to EFCC:

Exhibit B =Statement by the 1" I.}u.ll.,ndnm (Joseph Adekunle) to the EFCC;

Exhibit C - Statement made by the 2™ Defendant to EFCC (Omotade Abimbola)
to the EFCC;

Exhibit D - Additional Statemnent made by the 1™ Defendant (Joseph Adekunle) to
BECC,

Exhibit E - Reply by t]‘lc C‘mpnmu, Affairs (_lf]lﬂll'lhblﬂrl to Exhibit E;

Exhibit F - F9 - Copies of cheques -

Exhibit G and G1- Certified lJLH: Copies of the 3" Defendant’s Statement of
account with Union Bank of Nigeria Plc and the letter of certificatiom issued by the
said UBP\ These exhibits were tendered through this witriess by Counsel to the |
and 4" Defendants in the course of cross-examination.

Exhibit H - EFCC’s letter to Union Bank of Nigeria Plc dated 1 1™ Janu: m, 2016.
Exhibit H].— Union Bank of Nigeria Plc’s 1 sponse: to EFCC dated 19" January,
2016.

The evidence of PW2 confirmed that as at 20" May, 2015 when the cheques were
presented for payment, the account against which the cheques were drawn
sufficiently funded and that even up 1o the time of giving evidence? the witness (an
imvestigator with the EFCC) did not know why the cheques were returned unpaid.

PW3 i1s one EMEKA UKPALI another investigator with the EFCC. PW3 gave
evidence on 13" April, 2018 te the effect that he was the team leader for the
investigation‘of the petition in Exhibit A, _'1"hist~.fitncss‘-lestiI'u:d that the value of the
facility granted by the Bank was N894, 822,2P1.13, a position which is in conflict
with the evidence of PW2 who stated that the loan amount was N100 L00,000.00.,

During his examinaton-in-chief, PW3 on his own expressed surprise why the
cheques were returned unpaid despite the fact that the account was sufficient]y
funded at thie time the cheques were presented.

The 1™ and 4" Defendants .in this case cajled only u'n..h wilness, Ms. EBUN
AWOSIKA - DWI1 who is the general Counsel for the 4" Defendant. She o gave her
evidence-in-chiel on 7" March. 2019 and was cross-examined on the same dxn.
The following documents were tendered throygh this witness all of which were
admitted in evidence as follows:
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Pl and the 1™ Defendant. I

Exlubit DF2 - Facility agreement dated 20" March 2012 boiween Fidelity Bank

Plc and the 3" Defendmm

Extubat IFY - Lener of domiciliation -JI:.'.I-:EII'-" Pdurch 2012 wrillen by the 47
Defendant to Fideliny Bank Plo

Exhibit DF4 - Letier dated 19" May 2015 written by the 4" Defendant 1o Fidelity
Bank Pls.

Exhibit IF5 - Letfer dated 20" May 2005 by Fidelity Bank Ple to the 4%
D fend am

DWI's evidence was 10 the elfect that the 4" Defendant has a s baisting conirac
with Shell Petroleun and Developmenti Company (“SPDC™ or “Shell™ and that in
carrying out tha conlract, the 4™ Defendant subconiracted a portion of it 1o the
Defendam. She testified Further thas for the 3™ Defendant to carry outl the
subcontract, it obtined a loan facility *from:- [Fidelity "Bank Ple and that the 4"
Delendant provided a corporate guarantee on the said loan, This witness testilied
further that in accordance with the facility-agreemants belween the parfies, Lhe
source ‘of repayment for the loan was from Lhe contract peoceeds daamiciled with

Fidelity Bank Ple ¥

LW testified that at some poinl, the 4" Defendant stapted having ssues with

carrying out the contract and |;-:|-:15n:-;.:|.-;.-ntl_-r'w:-.s|.-|-:| longer being paid by Shell. That

Fidelity Bank Plc however was gelting impatient and was mounting serious

pressure on the 47 Defesdant 1o pay back the loan, WL led evidence to show that

the 4" Defendam explained to Fidelity Bank Plc, that it would seek an alternative

source of repaying the loan which wps a contracl i1 has with A company called
Afren Energy Respurces Limited ("AFREN"), However, Fidelicy Bank II:"_u_'.i.-_.-:i.n:Iu:-:_'u
that the 4" Defendant should provide it with cheques so as to show Lthe Cepiral
Bank of Migenta that it was working towards getting the loan repaid. The 4"
Defendant then plu'l:'ilJ-_'l.'l Fidely Bank Ple with ten differsm srpdared chegues in
the sum ui'."'l-'f!!if gholtd, i 000 Feen M oe Naira) each and wld Lthe bank that it will
inform it as soon as it receives money from AFREN so that the bank can then. date
and present the cheques for payment. '

DWI alsd festified that subsequenily after providing Fidelity Bank.-Ple with Lhe
"3_|"'='?“"=5- AFREN went into sdministration and money consequently did not come
from the AFREN contract us expecied, Consequently, the 4" Delendant wrote 1o
Fideling Bank Plc by a leter duted 19" May, 2015 (Exhibit D14}, informing the
bank of the issues that it was I:-!nvl.'jrlgI and asked ‘I]'H: bank not Lo present 1he |.'|1L"I.|=|,l|:"_-;
for payment yer, She testilied further that the bank received the said letter on the
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He therefore submitted that having regard to the S0 ..:aih:-.! status of T?‘-LL‘ =
Defendant as a director of 4™ Defendan; cﬂnn’\t work. against his innocence, in ek
absence of evidence 1o discredit the unshaken lestimony of DW 1 and the evidence
proffered by the 2™ Defendant himself. : : : _ SN
On the last element of the otfence, Counsel for Defendants aligned himself w .:1[:
the submission of 1* and 4™ Defendants on this point and also stated that the
prosecution failed 1o prove this element of the offence. | : e
He stated that there are evidences that the account on which the cheques were
drawn was in credit, : : ST
Counsel point 1o the case of OCEAN SECURITIES INT LTD VS, BALOGUN
& ORS (2012) AFWLR (PART 043) 1880 AT 1906 PARAS B:D where 2
court held that the Inscription DAR on a cheque by a bank on presentation dnes‘ rL
mean that the cheque is dishonoured or that there js no money in the Account f‘ﬁ_ _--"_h_
drawer except there js concrete evidence to the éffect that such inscription
connotes such meaning or inference.

Counsel stared thar given the facts of this case and the un-conu . 2
credit in the account op which the cheques were drawn, the prosecution needed to
do more. That the' Prosecution ‘ought to have called a witness from
Defendant’s banker-Union Bank of Nig: Plc o state- precisely what they
when they wrote DAR on the cheques at the baint of présentation. He cited the
case of KOLAWOLE V5. STATE (2015) 8 NWLR (PART 1460) 134 AT 159-

160 PARAS H-G and OCEAN SECURITIES INT LTD Vs BALOGUN
SORS (2012) LPELR- 9218(C4). : .

"]diu'['-_"l..! evidence of
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Counsel urged the court 1o hold that the prgscmtiun has not proved this ele nent of
the alleged offence against any of the Defendants.

In conclusion he urged the court io disuh:u'g:: and acquit the 2™ and 3" Detendants
9N account of failure of the Prosecution to prove the ingredients bf the ottence
charged against the 2™ & 3M Defendants ang lack evidence 10 hnk the 2™ gpg 3™

Defendants to the alleged and unsubstantiated crime,

1" and -:’rll'" Defendants filed ﬁnu[ address 17" May, 2019. Also filed s g Reply
dalcq 27 September, 2019 o PoInt ol law 1o the fing] address or prosecution,
Sole 1ssue for determination is thys: '
Wﬁrmﬂ_- the prosecutiog proved the offence of Ssuance of dud cheguey
beyond reasonapi, doubt as 1o Warrans g onviction by a coure of law,*

. ; ar il o -
Counse| for 1" & 4 Defendans Funke Agbor SAN, submitted thay iy i« trite that

the buran of proving the BUIlL of an aceugeq PEISON 10 & cpiming| trial is on the
Prosecution and thy gyme must be dischargeq bevond reasonable doyby She cited
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She s1ated that i I3 The law thal a court js bound to aceepp uncontrover “'.*I' L”'.“hm:'.
us the cormect version of events and adi upon .t She cited the case of L L
STATE (2000) | NWLR (PART 694) 7 AT PAGE 327, o
She ;:ul:-mili.:-l that the Prosecution has failed 1o prove that the Delendams issue
Exhibits F.Fg with dates when ey weps handed over fa | idelity Bank Ii'I-.--I'u_- th _
1" Defordan And that the prosecution has consediien - failed 1o establish th

=oond ingredient of the olTenee,

Lounsel stated that there is no shred of gvidence before this court tha Exhibits t:
FO werp dishonoured an the ground that no lunds or insuficient funds =%
standing 1o the credit of the drawer of the cheque in the bank. Thal the oy IJI"I.':.T
of evidence placed before the court is thi Exhibit F-F9 was simply returned with
the inscription DAR i

She referred to the case of CCEANIC SECURITIES INT. LTD VS, Sl L OGLN
(013) LPELR 9218 PP. 36-37 where the elfecis ol inscription *DAR” were held
thus:

“Can it alva be said thiy M dnsoripiion DA R W ISR T cheue by

fraverd, ey Presemtation, means thar tre elregne i elisfrererererr il el thaey

there is o MLORTEV it e acconnt of the driwer? Fliat comnor e Y CNCeS
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RN or ferenes, -L'.'a-cir'n.-.rrr'ﬂ-, ihre g'.-.--.t'n}.-rfu.-.- "DRART ix g ACPON I

usually interpreted ro Hteans RAWERS ATTEN o HLEQUIRED. L

' Course, the drawer's wfrention can be refinired by s Boandk Sur iy af

FERSEnS, for exumple te expluin some gy before o cheque i cqsfrad

OSHY L protect tre fnierest of Hre custormer felframier) i the sk, fy

waarlil trerefore by Wreng for e n"rr.ur.-.'.r & rHR 10 Sowa witly e evif pews
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Counsel submirted 1hay en the suthority of QCE ANIC SECU RITIES INT. LTD

V5 BALOGIUN » the inscription *DAR" |, rilten on Exhibits F-F2 15 not in QY

way proof that Exhibirs F-FO were dishonoyred because thyt thoye was na Tunds oy

nsyificient fungds standing (o the credit of the 4" Defendant a1 (he Lime. And (hat

the inscription ‘DAR simply means (har dravver's altention B required and thay the
4" Defendan s attention could haye ;

been required fop €Ny reason.
She stated tha there is no evidence before this tourl o show 1hag Exhibits F-g
WETE returned on the ground that there wers no funds. o ingufficien lunds standing

5 the evidence Blcited o F'W2 and
Ih - | e
PW3 showes that the 4 Delendant's account Witk funded g the Lime Exhibits [-.Fg
Were presented for payimen; : :
L &, d -




Coansel therefore submitted thas the prosecution filed o prove that Exhibits F-F
WEE returnesd unpaid on the ground that there was no funds or insafficient fuivds
Sanding to the credit of the 4™ Defendant a1 the time they were presented

Counsel submitted that it is trite that where the prosgeution fails to establish any of
the elements of the offence charged, I 11I.{':]1\5 that the charge has not been provesd
beyond reasonable doubt and the accused is entitled 10 an acquitial, She refermed 1o
OLOJEDE V. STATE (20185 L PELR-46]48(C A, b
Counsel submitted that based on the Failure of the ' pegsecution 1o establish the
essenlial elements of the offence against the delendants, they are entitled o be
discharged and acquitted on coums 4-13 of the information.
Counsel for 1* & 3™ Defendants HIL|"I!1i|'.|.'lf that withsut prejudice 1o the above
drgument the Factz and circumstances of this case ns they relsta 1o the issuance and
the comimunication between the parties by Exhibits DF4 and DF3, there is no mens
el or any manifest intention to commit the alfence charged. She stated that the

law is thar a persun as not cnmmnally resporsible for an acl or omission '-.'-..|1-|.'|'-
occurs independently of the exercise of his will She <ited Section 24 .ol the
Criminal Code Al Cap C38, YVol, 4 Laws of the Federation of Migeeria 2000 wwd
the case of AVQ VS, STA (E 27 LPELRXNITICA) AT PAGES 23-24
't KAGRAPHS G-C. She also reterred w Exhibil DF4,

She submited that bastd on the absence of the mes een in regard 1o counts £-13 af
the information, the 1* and 4™ Detendhars o ghl 10 'be discharge and acquitted on
all the counts, She therefore urge the court 10 '.'|I!'i|.‘-.'1.,'||g._-_l:||._- 1" and 4™ e lendanis
o0 counts 4- 13 of the infonmation

Prosecution filed their Ninal address dated 24" June, 2%
Sole issue mised for determination is thue:

“Wirerher from the Forality of 1-;-.:'.-.!'.:«..1.-_-1-, the prosecurion has provesd e
affence of issivrce of dishonoured cheques wpadest the Defomdans,
Learned Counsel for prosecution, F. Ofoma E50.  submitted thay the Fol lowins
elements needs 10 be prove for the olfepce of issuince o dishinoured cheques: d

a. That the accused person obiained credit (g himself or any other person:
b. That the cheque was presented for payment within thrm months from 1he
date of the cheque ; and
€ That upon presentation of the cheque it was dishonoured on (he ground that
i 1unrJ:.Li af insullicient funds were standing 1o the tredit of 1he g |:L-.-,..~|- ol the
cheque in the bunk an which the cheque was drawn,
PO presenfalion of the said chegques 1o the banl.
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~ Counsel submitted that from the evidence of
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same was returned unpaid and this brings the 40 Defendant »
(1) (a)-of the dishonoured cheques offences Act. _ ;
Counsel submitted tha Exhibit DF4 was an afterthought and was hurriedly
prepared by the defendants 1o frustrate the petitioner from. presenting the cheques
for payment and thus making it a worthless document,
Counsel stated that from exhibit DF4, the cmﬁﬂ can see:

a. That afier three months froin the date on the cheques, it automatically

becomes invalid and warthless cheques/document. : '

b. That no other cheques were issued to the petitioner to discountenance the
ones already in their possession. : :
That cheque is not issued in perpetuity. :
d. Till today the account of the defendants was never funded to meet its
obligations with respect o cheques already issued. :
That the petitioner has every right- to present cheques signed and dated
accordingly 1ssued to him for paymemsi on any date not Jater than 3 months

vithin ambit of Section

g

"

from the date on the cheque. o
rosecution ‘witnesses, it is oblivious

that there were no funds in the 4" Defendant’s account to fulfill its obligation with
respect 10 the cheques already issued and as such as est'abi_i:shk:d all the ingredients
of the offence of issuance of dishonoured cheques. %
Prosecution counsel referred to these salient points:- :
1. That the 4" Defendant admits signing zufd Issping the said cheques (Exhibit
F-F9) to Fidelity Bank Plc. :

2. That the cheques were iséuud to Fidelity Bank by OPI International Nigeria
Limited on behalf of Technix Energy Sf:t'\-fj:ce:':: Limited. '

3. That Technix was the beneficiary of the loan; One Hundred Million Naira
(N100, 000,000) obtained from Fidelity Bank and not the beneficiary of the
Cheques with Fidelity Bank.

4. That the cheques were post-dated cheques, issued to the petitioner to be
cashed any date or presented for payment any date from 18" day of May,
2015 but not later than three mnnti;s_froj the date.on the cheques.

5. That the cheques were issued and signed,

6. That cheques are not issued in perpetuity.

7. No fund was standing on the account of the 4" defendant as af the time the
cheques were presented. 3

‘& That the 4" Defendant admitted under oath during cross examination, that

from lh.e: date the cheques were issued il date, that there was no sufficient
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DWI also stated that hey s il . j
alternative {.::::um;ram:tJ*n:;wﬁ.«'l.:x-'l:]:L]mr?]f‘q *5“_[ j—’ﬁi’*""_““”l:% money Tmm AFREM, the
account of OP] dﬂmici]gd ‘ﬂji[h Tjwi;;,[?%fm:.m?lmn Irom Ex]uanG (e smu-:mt:?.t n:ll
this contract. Therefore. there is no gr s mf‘mw'j &4 :,ulm1 .Lm..
would be funded from f-‘-LFl{E?'I‘;{Iiu-glmlm' iy b el JLL-E:H;:'
Eefore This cour Iﬂ-. . or any I.'II|‘|L;‘k"!~'..lJLII'CI3. There is nothing to sho
ourt that the 4" Defendant ever paid any contract proceed with the
ECFGI{HT domiciled with Fidelity Bank PLC anl this is*further emphasized in the
suil 1511?d by Fidelity Bank Plc against the 2™ Defendant; and the 4™ I'Jefendgnt
(Exhibit DF6 and DF7). dotument tendered. by the Defendant. Therein Fidelity
Bank averred that the indebtedness of the Technix to it as at 20" October, 2015 was
N1, 000, 170, 271. 34 (One Billion, One Hundred and Seventy Thousand, 1wo
Hundred and Seventy-One Naira). The plaintifl claimed that the L_Jﬁff:ff""flﬂm
diverted payments to other banks to facilitate the loans to, other banks. Therefore,
the inference from this is that the c_l“‘ Defendant had no reasonable g}‘OUﬂdS Lo
believe that the account domiciled in Fidelity Bank will be funded enough 1o C‘-_*"'I"-::'
their indebtedness to the bank thus should not have issued undated cheques to the
bank. The Defendant created a situation u.l'ml_‘lhing Peter to pay Paul. In support ol
the court’s view, I refer to the statement of 1™ Delendant dated 8" October, :llJlf‘
wherein he stated that: : :
‘However, due to the work not being completed on schedule, our bankers
First Bank Ple decided to pay Technix subcontractors directly since
Technix has failed to deliver as expécted. Payment from Shell for work
done were paid to our First Bank accougt. However, First Bank refused to
release Technix portion of the pu’}"muﬁ? because OPI is still owing First
Bank’. :
The 1* Defendant also-indicated that even when Shell paid-about $21.5 Million,
First Bank refused to release the pottion due to Technix. That First Bank refused to
pay OPI because OPI still owes First Bank: The refusal was based on the fact that
OPI still owes First Bank. . o

. e A [ e = 4 S0, O o 5
Tht'. court’s conclusion on this 15 that the defence raised by the Delendant cannot
avail them. -

In the instant case the inscription ‘DAR' which means Drawer’s Atention
Required was written on all the cheques dated 18" May 2015, Thas. it is clear that
the 10 cheques Exhibit F-F9 were treated as one therefore; upon presentation the
sum in the accounts of the 4" Defendant could not cover the N100 Million. Hence
the connotation 15 thaf there is no fund or insufficient funds in the account to
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W ol this case was issued by the 4" Deliendant; this

however, the 4™ Detendant o limited lability company although
which can only act through its human agent and

It has no mind of s own any mdre thanit has a body ol its own,

herefore, it can only act through its human uyJunl and ollcers,

See the cases

1ses of WILLIAMS VS LSDPC (1978) 3 S.C. 8. TRENCO (NIG.)
LTD VS. AFRICAN REAL ESTATE and INVESTMENT CO. LTD _ABD
ANOR. (1978) ALL NLR 124. :

a legal person, s

an artificial one
olticers.

———

In the case of BALTON (ENGINEERING) COMPANY L'TD VS GRAHAM &
SONS (1957) 1 OB, it was held that' Dirtctors and Managers represent the
directing mind and will of the company and controls what it does,
In the case of AMINU MUSA OYENBANJI VS. THE STATE
an allegation of stealing, the veil of corporation was lifte
and the Defendant who as the Managing Director of the
stealing. Similarly, in the instant case, the
Finance Manager in OPI international Nig.
issued by OPl. .
Section 2 of the Djshonoured Offences Act made provision for ofTences under the
Act committed by a body corporate and stated thus:-

Offences by body corporate ’

‘Where any offence under this Act by a body corporate is proved o ave been
committed with the consent of or connivance of, or to be attributable 1o any
neglect on the part of any director, manager, secretary or other similar
oljicer, servant or agent of the body corporate {or any person Purporting fo
actin any such capacity), he, as well ay the body corporate, shall pe decmed
to be guilty of the offence and may be pr:rceerfﬂf against and punishred in the
same manner ay an individial

L, which involved
d in the interest of justice
company was convicted of
1" Defendant who stated he {s the
Lid admitted that the cheques were

14










